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VIA HAND DELIVERY 

October 30, 2019 
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Interim Planning and Zoning Director 
Department of Community Development 
Town of Cutler Bay 
10720 Caribbean Boulevard, Suite 105 
Cutler Bay, Florida 33189 

Alejandro J. Arias 
305-789-7446

alejandro.arias@hklaw.com 

Re: Cutler Properties, LC I Folio No. 36-6003-001-0013 / Updated Letter of intent 
for Site Plan Approval / Site Plan - Option D 

Dear Mr. David: 

This law firm represents Cutler Properties, LC ("Applicant"), the owner of the property 
abutting Old Cutler Road located just south of SW 184 Street to approximately SW 185 Terrace, 
in the Town of Cutler Bay (the "Town"), further identified by Miami-Dade County Folio No. 36-
6003-001-0013 (the "Property"). This letter shall serve as the Applicant's updated letter of intent 
for site plan approval, pursuant to Section 3-33 of the Town of Cutler Bay Land Development 
Regulations (the "Application"). As reflected in the accompanying site plan, the Applicant seeks 
to develop the Property in accordance with the current "Low Density" land use designation and 
"Single-Family Residential District (SR)" zoning ("Site Plan - Option D"). See Exhibit "A . 

The Property was purchased by the Applicant in October 2003, in a transaction involving 
a 138-acre parcel ("Original Parcel"). Efforts to develop the Original Parcel began shortly after the 
property was acquired. The site was planned to be developed with 341 residential units known as 
"Old Cutler Village". Old Cutler Village was to be developed on an approximately 40-acre 
footprint within the 138-acre Original Parcel. Pursuant to the development plan, the balance of the 
Original Parcel, which was made up of the easternmost 93.15 acres bordering Biscayne Bay, were 
to be dedicated and preserved. 

During the course of seeking approvals for Old Cutler Village, the Applicant applied for 
a Environmental Resource Permit ("ERP") from the South Florida Water Management District 
(the "SFWMD") in March 2005. After two years of working through the approvals process, it 
became apparent through statement and resolutions made by the SFWMD Board that pursuit of 
the ERP was futile, that the SFWMD would not approve any developments on the Original Parcel, 
and that, instead, the SFWMD intended to acquire the Original Parcel for its Biscayne Bay Coastal 
Wetlands project at some point in the future. 

Exhibit "A" (Page 1 of 54)



Mr. Alex David 
Interim Planning and Zoning Director 
October 30, 2019 
Page 2 

The Applicant filed an inverse condemnation lawsuit in August of 2008 against the 
SFWMD for the regulatory taking of the 138-acre Original Parcel. Through settlement discussions 
that lasted several months, the parties agreed that the SFWMD would acquire the Original Parcel 
in settlement of all claims. However, at the SFWMD's request, and in an effort to reduce the 
purchase price to an agreed amount, the 8.43-acre upland Property was carved out of the 
transaction and retained by the Applicant. The upland nature of the Property has been 
subsequently confirmed by both the SFWMD and the County's Division of Environmental 
Resources Management ("DERM"). The Property was then, and remains today, a non
jurisdictional upland. 

In 2014, the Applicant pursued a mixed-use development on the Property. However, the 
mixed-use development did not receive the support of the Town's planning consultants. 
Accordingly, on February 24, 2016, the Applicant withdrew its pending application and advised 
the Town that, instead, it would proceed in with an "as-of-right" development of the Property under 
the existing "Low Density" land use designation and "Single-Family Residential District (SR)" 
zoning classification. 

On July 25, 2016, the Applicant submitted 8: revised letter of intent for site plan approval, 
seeking to develop a 30-unit, single-family home project on the Property, consistent with the 
Property 's existing land use designation and zoning classification. Over the course of two years, 
the Applicant's design consultants, traffic and legal consultants worked with the Town's staff and 
its consultants on the application. The resulting site plan application represented an "as-of-right" 
proposal that did not require a comprehensive plan amendment, rezoning, special exceptions, 
variances, or waivers. The proposed density was 3.55 units per gross acre, which is less than the 
5 units per gross acre permitted by the Town's Comprehensive Plan and Land Development 
Regulations. Additionally, the Application proposed a 42-foot dedication for road right-of-way, 
as well as pedestrian and bikeway access and internal pathways. 

During the continued review process, the Applicant's consultants, in conjunction with the 
Town's professional staff and consultants, discussed access, traffic impacts, and ingress and egress 
to the Property. The Application proposed two access points in relation to the Property's location 
east of Old Cutler Road and south of 184th Street. An unimproved theoretical road known as SW 
77th A venue lies northeast of the Property, and would serve to connect the Property to 184th Street. 
Although SW 77th Avenue is not shown as a road on the Town's Comprehensive Plan, a portion 
south of Eureka had been dedicated before it and other local roads were transferred from Miami
Dade County to the Town as part of an interlocal agreement with the County. 

On February 21, 2018, the "as-of-right" site plan application was considered by the Town 
Council at a quasi-judicial public hearing. The Town staff recommended approval of the 
application. A number of Town residents, however, objected to the application specifically because 
of the proposed access utilizing unimproved 77th Avenue. The Town Council voted 5 to Oto deny 
the application but waived the filing period to file a new site plan application. On March 5, 2018, 
the Town entered the development order denying the application. The Town's denial letter 
constitutes a development order as defined by Section 163 .3164(15) and is actionable under the 
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Florida Land Use and Environmental Dispute Resolution Act ("FLUEDRA"). After the denial, the 
Applicant filed a Request for FLUEDRA Relief on March 23, 2018. 

The FLUEDRA process consists of two phases: (1) a facilitated mediation session, and (2) 
a special magistrate hearing. During the mediation session, the property owner and the local 
government work together to propose a resolution for the use of the property. If the parties reach 
a mutually agreeable proposal, that proposal is submitted to the local government for approval. 
The local government then has the authority to approve a resolution resulting from the mediation 
process at a public hearing. If a resolution cannot be reached at mediation, or if the proposed plan 
is not approved by the local government, the property owner may move forward with the 
FLUEDRA process, which requires the special magistrate to hold a hearing to determine whether 
the local government's action was unreasonable or unfairly burdened the property. 

Over the course of the past 16 months, the parties have participated in four mediation 
conferences (June 18, 2018, July 5, 2018, September 4, 2018, and February 19, 2019) and several 
conference calls where alternative plans were reviewed. Through this collaborative effort, six (6) 
different site plans for the Property were developed and considered during the course of the 
mediated process, which was facilitated and overseen by Special Magistrate, Craig H. Coller. 

Both sides have made an extraordinary effort to reach a compromise. Working together, 
through the cooperation of Town staff and the Applicant, it was concluded that a new site Plan 
labeled "Site Plan - Option F" should be submitted to the Town for approval. Among other things, 
Site Plan - Option F: 

• Reduced the number of units to 29 single-family homes;
• Eliminated vehicular access on SW 77th Avenue through to 184th Street;
• Provided a 27-foot landscaped walkway from Old Cutler to the wetland area to the east

(which would be improved with pavers and landscaping); and
• Provided a utility connection through the unimproved SW 77th right-of-way to avoid

connection through, and disruption to, Old Cutler Road.

The Applicant prepared and submitted a detailed and full "Site Plan - Option F" application 
package for review by Town staff and the Town's consultant. Town staff submitted a 
memorandum to the Town Council recommending approval of Site Plan - Option F, which was to 
be brought before the Town Council for approval at the quasi-judicial hearing on June 19, 2019. 
However, DERM's memorandum on the "Site Plan - Option F" was not timely received and the 
item was withdrawn by Town staff on the day of the hearing, 

As you will recall, the Applicant presented a new alternative site plan, which has been 
labeled as 'Site Plan - Option D". Unlike the other site plans the Applicant proffered during the 
FLUEDRA process, Site Plan - Option D does not propose access to the Property through SW 77th 

A venue. Like the previous site plans, its approval does not require any type of zoning relief from 
the Town Council. At the request of Staff and in the interest of forging a compromise, and despite 
the fact that the SFWMD does not permitting jurisdiction over the upland, as confirmed by the 
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SFWMD, the Applicant further modified Option D to provide a minimum setback of 15 feet from 
the eastern property line, adjacent to the jurisdictional wetlands. In fact, by and large, the site plan 
will maintain a 27 foot setback from the jurisdictional line. Moreover, the Applicant has proposed
the construction of a retention wall along the eastern property line, with a 5 foot setback, to further 
protect the wetlands from been impacted during the development of the Property. In summary, 
Option D includes the following elements: 

• Reduces the number of units to 29 single-family homes;
• Does not require Town approval to allow vehicular access onto or through SW 77th

Avenue;
• Does not require Town approval to pave or improve SW 77th Avenue;
• Does not require Town approval to install underground utilities within SW 77th

Avenue; and
• Provides the suggested (not required) 15-foot buffer from the wetland to the east of the

Property.

In his order, which is attached as Exhibit B, based on the evidence presented, Special 
Magistrate, Craig H. Coller, strongly recommended that the Town Council adopt Site Plan -
Option D and bring final resolution to this matter. He further stated that Site Plan - Option D is 
an "as-of-right" plan that is consistent with the Town's Comprehensive Plan and complies with 
the Town's Land Development Regulations, and that failure to adopt Site Plan - Option D would 
indeed be unreasonable and unduly burden the Property. See Exhibit "B". 

SITE PLAN - OPTION D 

As delineated in Site Plan - Option D, the Applicant is proposing to redevelop the Property 
into a first-class residential neighborhood that will consist of twenty-nine (29) single-family homes 
(the "Project"). The Project will incorporate beautiful architecture, world-class urban design 
elements, and high-end materials and finishes that will enhance the attractiveness and visual appeal 
of the surrounding neighborhood. The Project will provide sufficient off-street parking spaces to 
accommodate the Project's potential operational demand. The Project will also feature 
meticulously landscaped open spaces, a signature entrance, and extensive sidewalks. Site Plan -
Option D will also meet, and in most instances exceed, all of the applicable requirements of the 
Town Land Development Regulations, as a true "as-of-right" development. 

Pursuant to Section 33-3(8) of the Town Land Development Regulations, in considering 
approval or disapproval of a site plan, the Town Council shall use the following criteria in making 
their decision: 

1. The development permitted by the application, if granted, conforms to the Growth
Management Plan; is consistent with applicable area or neighborhood studies or plans,
and would serve a public benefit warranting the granting of the application at the time
it is considered.
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The Applicant intends to build the Project under the current Low Density land use 

designation and Single-Family Residential District (SR) zoning. In fact, the 

proposed density of development is significantly less than allowed under the land use 

designation. The Project will help to meet the needs of the Town's growing diverse 

community, by contributing to the Town's economic prosperity and viability by 

creating much-needed jobs, improving access to quality housing, cultivating the 
aesthetic character of the surrounding neighborhood, preserving property values, 

and increasing the Town's ad valorem tax base. The Project will meet the primary 
intention of the Growth Management Plan and the respective goals, objectives, and 

policies, which ultimately serve to protect the public health, safety, and welfare of the 

Town and its residents. 

2. The development permitted by the application, if granted will have a favorable impact
on the environmental and natural resources of the Town of Cutler Bay, including
consideration of the means and estimated cost necessary to minimize the adverse
impacts; the extent to which alternatives to alleviate adverse impacts may have a
substantial impact on the natural and human environment, and whether any irreversible

or irretrievable commitment of natural resources will occur as a result of the proposed
development.

The development of the Project will have a favorable impact on the environmental 

and natural resources of the Town of Cutler Bay. In addition with the beautiful 
design elements of the Project, the Project will also feature meticulously landscaped 

open spaces and plentiful views of the restored land adjacent to the Property. The 
lower lying lands to the east of the Property are the subject of an on-going 
environmental restoration project. The Project is also consistent with the FLUEDRA 
Special Magistrate's findings, and meets all Miami-Dade County DERM 
requirements. See Exhibit' C 

3. The development permitted by the application, if granted, will have a favorable or
unfavorable impact on the economy of the Town.

The Project will have a favorable impact on the economy of the Town by improving 
access to quality housing, preserving property values, and increasing the Town's ad 

valorem tax base. 

4. The development permitted by the application, if granted will efficiently use or not
unduly burden water, sewer, solid waste disposal, recreation, education or other
necessary public facilities which have been constructed or planned and budgeted for
construction.

The Project will efficiently use and contribute to necessary public facilities, through 

both improvements and impact fees and ad valorem taxes generated. Connection with 
water and sewer is available or may be readily available at the Applicant's expense. 
The Applicant will also meet or exceed County requirements to ensure adequate 
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facility capacity for the development. The proposed Project also encompasses 
extensive sidewalks, and meets all Miami-Dade County Fire Rescue and DERM 
requirements. 

5. The development permitted by the application, if granted, will efficiently use or not
unduly burden or affect public transportation facilities, including mass transit, roads,
streets and highways which have been constructed or planned and budgeted for
construction, and if the development is or will be accessible by public roads or private
roads, streets or highways.

The Project will efficiently use, and will not unduly burden public transportation
facilities. All public services and facilities, including transit services, required to
serve the Property are available or can be made available to the Property. The
unification of the Property into one unified site plan will also reduce traffic
congestion and improve traffic circulation both internally to the Project and in the
surrounding community, as it will be compact and highly connected for those
traveling on foot, bicycle, or car.

In summary, we believe that the proposed Application represents a compatible and 
eminently reasonable development proposal that will serve the to beautify the surrounding 
neighborhood and provide residents with first-class housing options and amenities. Based on the 
findings and strong recommendation of the FLUEDRA Special Magistrate, and the foregoing "as
of-right" development plan, we look forward to your favorable recommendation. Should you have 
any questions or concerns regarding this Application, please do not hesitate to phone my direct 
line at (305) 789-7446. 

AJA:sf 

Enclosures 

#71226285_vl 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

Alejandro J. Arias, Esq. 
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View of sample models from Old Cutler Road View of sample models from interior street 
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View from east Pedestrian-friendly, traffic-calmed street geometry 

DoYER. Kan. & MlmlS 
I I •" f 11 • Lt• I 

OtAa.���eA. 

t¾�15dl\Mt� 
Ca-ifa.o...,.F=L»t.&J 

,,.,,,_ 
---

'$�� 
R!V!SOI.S! 

(/) 
Q) 

C 

Q) 
32 
(/) 
Q) 
0::: :g 
"Ou::_ 
cu >-
o8l

0::: � 
... ::, 
Q) () 

:.::; 
::i 
CJ 
"O 

0 

. ----
OWNER: 
........ 

,_ 

..... 

SEAL, 

�'"t.vJ.l.201'J 

REN-1 

SHEET NO: 

Exhibit "A" (Page 15 of 54)



"· •i· r.,t'S.>:" - --.fl,;�'; . •' .. ,
r-

·::::_ �":..� ....... -, � 

I 
I ' . "�•' ' 

�j l �'..'t•'I ----�� "'q 
.. 

1
,- ·�� 

.,, 

I 
/f 

�{' ..,__ 

IH ,j•• 11
1 

I ;  --

·a• 
· ·· h 1 

11; 

I,-
">-C• ·�t 

l 

-=-::;- y - - .... //; 11., 

· --=-=--
u °"4( //;

• ·, . .[ , II; 
I . , '• 

- '::!JI/ �� . k o_-..__ .... 10( 
I/ //; ...,

-0:c-::--_-.J-.. 

�Ir� ........ 1, 1;1 

HL"�'
� ' .,.. I 

; 7,(._[ 

..._ - - _ ·,._ "' f 

� 

-_�k-. lri?'- -- �, _ � -�/in���)-4 ---,&, -'0c, � � . 

. 

,\ t( 
. -- """fil(._ I I 

I..AHDSCAPELEGENOl...........,R_...imbe�llyAlr.-dlo�n 

bn"lilo.strict:__}f_ M91lol"'-� ..-_2!!F_ LI .  

OPEN SPACE REQUIRED PROVIDED 

.. -... ·--··------'--1-
--··�•t•....J1.''�•I � !!!I..!!!.!... 

""-:7.::.::.:-=--.. -\!L 

...,_,..�-.....!.....• .. •1•1--• -•- --
Iii 1-•l"·--...-------• ••I• �� � 

._,.., _ __,,_ ....... 1-...,.-•--'il---·
•-•--n .. , B�--No--,7'1�• 

·-•-•,,_, _____ ,.,,.ac.) ___IL__----· 0-,--.. --
_____ .,,..,.ac.1 _ _  • 

F.r-r,_._,,._, 
A•C•D•.,..!...._r ..... r ... 

--

'" 
- -

-·-
_.,_ -'"-------

, . 
. � = _, ~� -- ' 

1, 

' '----�:1
�/ ---!{;_¢!:{!!��:� z:...._;�i?lf_o. ,e.""::_" ✓t I;; 

'---. I; I/ )1--. 1,Qt?"":'i!' �� �-� 1 •, ._ ii ' 

✓

,, ' ' Y,) . - . < ' 

� """'--
✓

:�_ ,{ ,f'"'�<Z'c� �-,._/ /�T,fu_ 

� '-.I'(__ 11 
1 ',-.-::Y<tf\>��--�- -�"C.)

- '"'!..... ,/' /�Vc(,!i ;;,.... 
- �- ✓,, - ,/' ,')'' 

f-"1
��-- ..,/,, ;/ 1;.,--

-- ✓,
! 

,,_ .... '( I" .. '---.._______,;L __

LANDSCAPE PLAN 
PER MINIMUM LANDSCAPE REQUIREMENTS 

1•=� 

J I� 

� I\ -
l """\:__'i. OFEXlSTRIN ------n, 

���
W ��� � w 100' llX1' �zc ,-..._ 

I � tt *��
1,· 

.Q 

-0 LJ._ rn ,;0 ,lll 
0:: � 
,._ :i 
Q) (.) 

::I 
0 

L-1

Exhibit "A" (Page 16 of 54)



LAND USE AND ENVIRONMENTAL DISPUTE RESOLUTION ACT 
SPECIAL MAGISTRATE PROCEEDING 

' ' 

CUTLER PROPERTIES, LC, 
a Florida Limited Liability Company, 

Petitioner, 

vs. 

TOWN OF CUTLER BAY, FLORIDA, 

Respondent. 

------------------

EXHIBIT 

B 

SPECIAL MAGISTRATE 

FINDINGS OF FACT AND RECOMMENDATION 

This matter came before this Special Magistrate for final hearing on September 20, 2019 

upon Cutler Properties, LC' s, a Florida limited liability company ("Cutler Properties"), Request 

for Relief wider the Florida Land Use and Environmental Dispute Resolution Act ("FLUEDRA") 

Fla. Stat. § 70.51, filed against the Town of Cutler Bay, Florida ("Town") for denying Cutler 

Properties' site plan application for property located at 18551 Old Cutler Road, Cutler Bay, Florida 

("Subject Property") rendered on March 5, 2018. 

FINDINGS OF FACT

A. History of the Subject Property

The Subject Property was purchased by Cutler Properties in October 2003 in a transaction 

involving a 138-acre parcel ("Original Parcel"). At the time of acquisition, the Original Parcel 
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consisted of various land use designations under the Miami-Dade County Land Use Plan, including 

Low Density Residential, Estate Density, and Environmentally Protected areas. 

Efforts to develop the Original Parcel b�gan shortly after the property was acquired. The 

site was planned to be developed with 341 residential units known as "Old Cutler Village." Old 

Cutler Village was to be developed on an approximately 40-acre footprint within the 138-acre 

Original Parcel. Pursuant to that development plan, the balance of the Original Parcel, which was 

made up of the easternmost 93.15 acres bordering Biscayne Bay, were to be dedicated and 

preserved. 

During the course of seeking approvals for Old Cutler Village, an Environmental Resource 

Permit ("ERP") was sought from the South Florida Water Management District ("SFWMD") in 

March 2005. After two years of working through the approval process, it became apparent through 

statements and resolutions made by the SFWMD board that pursuit of the ERP was futile; that 

SFWMD would not approve any development on the property; and that, instead, it intended to 

acquire the property for its Biscayne Bay Coastal Wetlands project at some point in the future. 

Cutler Properties filed an inverse condemnation lawsuit in August of 2008 against the 

SFWMD for the regulatory taking of the 138-acre Original Parcel. Through settlement discussions 

that lasted several months, the parties agreed that the SFWMD would acquire the Original Parcel 

in settlement of all claims. However, at the SFWMD's request, and in an effort to reduce the 

purchase price to an agreed amount, the 8.43-acre upland property was carved out of the 

transaction and retained by Cutler Properties. The 8.43 upland acre parcel is the Subject Property 

of these FLUEDRA proceedings. 

In 2014, Cutler Properties pursued a mixed-use development on the Subject Property, 

however, the plan did not receive the support of the Town's planning consultants. Accordingly, 
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on February 24, 2016, counsel for Cutler Properties withdrew its pending application and advised 

the Town that, instead, it would proceed in what it believed was an "as-of-right" development of 

the Subject Property under the existing Low Density land use and Single-Family Residential 

zoning classifications. 

B. Site Plan Application and Hearing Before the Town Council

On July 25, 2016, Cutler Properties submitted a revised letter of intent for site plan 

approval, seeking to develop a 30-unit, single-family home project on the Subject Property, 

consistent with the Subject Property's existing land use and zoning designations. Over the course 

of two years, Cutler Properties worked with its consultants and the Town's staff and consultants 

on the application and approval of the proposed development. The resulting site plan application 

("Application") represented in what Cutler Properties contended was an "as-of-right" proposal that 

did not require a comprehensive plan amendment, rezoning, special exceptions, variances, or 

waivers. The Application's proposed density was 3.55 units per gross acre, which is less than the 

5 units per gross acre pennitted by the Town's Comprehensive Plan and Code. Additionally, the 

Application proposed a 42-foot dedication for road right-of-way, as well as pedestrian and bikeway 

access and internal pathways. 

During the continued review process, Cutler Properties' consultants, in conjunction with 

the Town's professional staff and consultants, discussed access, traffic impacts, and ingress and 

egress to the Subject Property. The Application proposed two access points in relation to the 

Subject Property's location east of Old Cutler Road and south of 184th Street. An unimproved 

theoretical road known as SW 7r11 A venue lies northeast of the project and would serve to connect 

the Subject Property to 184th Street. 

This road is not shown as a road on the Town's Comprehensive plan, although after the 

Town was incorporated., this road along with other local roads were transferred from Miami-Dade 
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County to the Town as part of an interlocal agreement with County. In part, the use of77th Avenue 

would have assisted Miami-Dade Fire Rescue in servicing the proposed development, however, 

Miami-Dade Fire Rescue did indicate that it could service the proposed development if a turn

around was provided on site. 

On February 21, 2018, the Application was considered at the Town Council's quasi

judicial public hearing. The Town staff recommended approval of the application. A number of 

Town residents, however, objected to the application specifically because of the proposed access 

utilizing unimproved 7� Avenue. The Town Council voted 5 to Oto deny the Application but 

waived the filing period to file a new site plan application. On March 5, 2018, the Town entered 

the development order denying the Application. The Town's denial letter constitutes a 

development order as defined by Section 163.3164(15) and is actionable under FLUEDRA. After 

the denial, Cutler Properties filed a Request for Relief on March 23, 2018. 

C. FLUEDRA Process

The FL UEDRA process consists of two phases: ( 1) a facilitated mediation session, and (2) 

a special magistrate hearing. During the mediation session, the property owner and the local 

government work together to propose a resolution for the use of the property. If the parties reach 

a mutually agreeable proposal, that proposal is submitted to the local government for approval. 

The local government then has the authority to approve a resolution resulting from the mediation 

process at a public hearing. If a resolution cannot be reached at mediation, or if the proposed plan 

is not approved by the local government, the property owner may move forward with the 

FLUEDRA process, which requires the special magistrate to hold a hearing to determine whether 

the local government's action was unreasonable or unfairly burdened the property. 

In summary, the positions that the parties took based on Cutler Properties' FLUEDRA 

Request for Relief and the Town's response was as follows: Cutler Properties believes that there 
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was no substantial competent evidence to deny their site plan application at the February 21, 2018 

hearing. It contends that it had the right to use 77th Avenue as access to its property. The Town 

asserts that the Town has no obligation to provide access through 77th Avenue. Indeed, it is the 

Town's position that 77th Avenue is not shown on the Town's Comprehensive Plan and 

accordingly providing such access for the development would be inconsistent with its Plan. If 

inconsistent with the Town's Comprehensive Plan, the Town would be without authority to 

approve such zoning application. See Machado v. Musgrove, 519 So2d 629, 631�632 (Fla 3rd DCA 

1987) ("A local comprehensive land use plan is a statutorily mandated legislative plan to control 

and direct the use and development of property within a county or municipality. [Citation Omitted] 

The plan is likened to a constitution for all future development within the county or municipality.") 

In this case, the positions of the parties set forth in Cutler Properties' FLUEDRA Request 

for Relief and the Town's Response are no longer relevant because Cutler Properties, in an effort 

to reach an accommodation with the Town during the FLUEDRA process, no longer chooses to 

proceed with the site submitted at the public hearing of February 21, 2018. 

Cutler Properties and the Town have worked together diligently, with the assistance of the 

undersigned Special Magistrate, to resolve this dispute. Over the course of the past 16 months, 

the parties have participated in four mediation conferences (June 18, 2018, July 5, 2018, September 

4, 2018, and February 19, 2019) and several conference calls where alternative plans were 

brainstormed, negotiated, and reviewed. Through this collaborative effort, six (6) different site 

plans for the Subject Property were developed and considered during the course of the mediated 

process, which was facilitated and overseen by the undersigned Special Magistrate. Both sides 

have made an extraordinary effort to reach a compromise. Working together, through the 

cooperation of Town staff and Cutler Properties, it was concluded that Option F should be 
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submitted to the Town Council for approval. Among other things, the Option F alternative site 

plan: 

• Reduced the number of units to 29 single-family homes;
• Eliminated vehicular access on SW 77th Avenue through to 184th Street;
• Provided a 27-foot landscaped walkway from Old Cutler to the wetland area to the east

(which would be improved with pavers and landscaping); and
• Provided a utility connection through the unimproved SW 7'7tll. right-of-way to avoid

connection through, and disruption to, Old Cutler Road.

Cutler Properties prepared and submitted a detailed Option F site plan and full application 

package for review by Town staff and the Town's consultant. Town staff submitted a 

memorandum to the Town Council recommending approval of Option F, which was to be brought 

before the Town Council for approval at the quasi-judicial hearing on June 19, 2019. Option F 

proposed resolution was, however, withdrawn by Town staff on the day of that hearing and the 

settlement proposal was not presented to the Town Council. 

Even with this setback, the parties did not give up and a previous site plan known as Option 

D was reconsidered. Cutler Properties, in the interest of compromise, further modified this site 

plan at the Town's request to provide additional setback to the wetlands. Designated as Option D 

(revise), this site plan: 

• Reduces the number of units to 29 single-family homes;

• Does not require Town approval to allow vehicular access onto or through SW 77t1i 

Avenue;
•- Does_not require. Townapproval_to_pave or improye_SW _7_7t1i_Avenue; 
• Does not require Town approval to install underground utilities within SW 77th

Avenue; and
• Provides the suggested (not required) 15-foot buffer from the wetland to the east of the

Subject Property.

Site Plan D (as revised) is attached to the Special Magistrate's Findings of Fact and 

Recommendation. Unlike the other site plans Cutler Properties proffered during the FLUEDRA 

process, this plan asks nothing of the Town Council with respect to any sort of zoning relief or any 
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request for the opening of SW 77th Avenue for vehicular access or even the placement of 

underground utilities. 

At the FLUEDRA final hearing held on September 20, 2019, Cutler Properties indicated 

that it was ready to proceed with Option D (as revised) site plan, which the Special Magistrate 

finds is truly an "as-of-right" site plan. The Town's Counsel, at that final hearing represented that 

Town Staff would support (as surely it must) an "as-of-right" site plan. Because Cutler Properties' 

Option D ( as revised) site plan is an "as-of-right" site plan, the Special Magistrate takes the Town's 

position as supporting Option D (as revised) site plan. Of course, such agreement could not be 

finalized at the September 20th hearing because any site plan approval needs to be adopted by the 

governing authority, the Town Counsel. 

The statutory framework of FLUEDRA contemplates that the final hearing becomes 

necessary because no agreement has been reached and the Special Magistrate needs to make a 

determination whether the Town Council's action to deny the site plan at the February 21, 2018 

hearing was unreasonable or unduly burdens the property. Fla. Stat.§ 70.51 (17) (a), (b). In this 

case, the Special Master finds that the February 21, 2018 site plan sought by Cutler Properties is 

no longer at issue and therefore moot. Accordingly, there simply is no need for the Special 

Magistrate to make a determination whether the Town Council's February 21, 2018 denial of that 

site plan, was unreasonable or unduly burdens the property. Indeed, as it became clear at the 

September 20, 2019 final hearing there is no disagreement between the parties, Cutler Properties 

and Town staff support an "as-of-right" site plan, which in this case is reflected in Cutler Properties 

proposed Option D (as revised) site plan. 
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RECOMMENDATION 

Upon consideration of Cutler Properties' Request for Relief, the Town's Response together 

with information presented in these FLUEDRA proceedings and in accordance with Section 70.51, 

Florida Statutes, the undersigned Special Magistrate recommends that the Town Council approve 

the site plan designated Option D (as revised), which is attached to the Special Magistrate's 

Findings of Fact and Recommendation. This site plan proffered by Cutler Properties is an "as-of• 

right" plan that is consistent with the Town's Comprehensive plan and complies with the Town's 

Zoning Code. As such, Option D (as revised) site plan requires no zoning relief request nor does 

it show the opening or access to 77tll A venue for either vehicles or utilities. Option D ( as revised) 

site plan represents the culmination of diligent and good faith negotiations over a 16-month period 

of time between Cutler Properties and the Town's representatives during the FLUEDRA process. 

At the final hearing held on September 20, 2019, the Town's Counsel indicated that Staff would 

support an "as-of-right" site plan. Option D ( as revised) is unquestionably that site plan. 

Respectfully, as an "as-of-right" site plan, the failure to adopt Option D (as revised) would indeed 

be unreasonable and unduly burden the property. Accordingly, the Special Magistrate strongly 

recommends the Town Council adopt Option D (as revised) site plan and bring a final resolution 

to this matter. 

. o er 
Special Magistrate 

Dated: September 23, 2019 
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MIAMI·'
M•J•l�it•iiill' 

October 23, 2019 

Alex David, Interim Director 
Town of Cutler Bay 
10720 Caribbean Boulevard, Suite 105 
Cutler Bay, FL 33189 

f 

Department of Regulatory and Economic Resources 
Environmental Resources Management 

Code Coordination and Public Hearings 
70 I NW I st Court 4th Floor 

Miami, Florida 33136-3912 

EXHIBIT 
T 305-372-6764 F 305-372-6759 

C
miamidade.gov 

Re: Municipal Site Plan Review #MZ2017000017-3rd Revision 
18551 Old Cutler Road, Town of Cutler Bay 
Municipal Application Number: SP-2015-022 

Dear Mr. David: 

The Department of Regulatory and Economic Resources - Division of Environmental Resources 
Management (DERM) has reviewed the revised plans received by DERM on October 21st, 2019 for the 
above referenced Municipal Site Plan Review for compliance with the requirements of Chapter 24 of the 
Miami-Dade County Code (the Code) for potable water service and wastewater disposal. Based on the 
information provided, this site plan review is approved pursuant to Section 24-43.1 the Code. With respect 
to other issues discussed herein DERM does not object to this application provided that all the conditions 
contained herein are complied with. 

Potable Water Service and Wastewater Disposal 
Public water and public sanitary sewers can be made available to the subject property. Therefore, 
connection of the proposed development to the public water supply system and sanitary sewer system 
shall be required in accordance with Code requirements. 

Be advised that the required water main extension permit is issued by the Florida Department of Health. 
Civil drawings for the proposed water main extension will need to be approved by the Miami-Dade Water 
and Sewer Department and the Environmental Plan Review Specialty Section of DERM. 

Civil drawings for the required sewer main extension will need to be approved by Miami-Dade Water and 
Sewer Department and the DERM Environmental Wastewater Permitting Section, prior to approval of 
final development orders. 

Notwithstanding the foregoing, and in light of the fact that the County's sanitary sewer system has limited 
sewer collection, transmission, and treatment capacity, no new sewer service connections can be 
permitted, unless there is adequate capacity to handle the additional flows that this project would 
generate. Consequently, final development orders for this site may not be granted if adequate capacity 
in the system is not available at the point in time when the project will be contributing sewage to the 
system. Lack of adequate capacity in the system may require the approval of alternate means of sewage 
disposal. Use of an alternate means of sewage disposal may only be granted in accordance with Code 
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requirements, and shall be an interim measure, with connection to the public sanitary sewer system 
required upon availability of adequate collection/transmission and treatment capacity. 

Stormwater Management 
An Environmental Resource Permit from the South Florida Water Management District (1-800-432-2045) 
shall be required for the construction and operation of the required surface water management system. 
This permit shall be obtained prior to any future development order approval. It is the applicant's 
responsibility to contact the above-mentioned agency for further information regarding permitting 
procedures and requirements. 

Stormwater shall be retained on site utilizing properly designed seepage or infiltration drainage system. 
Drainage plans shall provide for full on-site retention of the stormwater runoff generated by a 5-year / 1-
day storm event. 

Site grading and development plans shall comply with the requirements of Chapter 11C of the Code, as 
well as with all state and federal criteria, and shall not cause flooding of adjacent properties. 

Applicant is advised that a Class II Permit from DERM Water Control Section shall be required if the 
proposed surface water management system will have an overflow outfall to any water body in Miami
Dade County, including, but not limited to, canals, rivers, lakes and/or tidal water bodies. Please contact 
the DERM Water Control at (305) 372-6681 if you have any questions. 

Coastal Resources 
It has been determined by DERM Staff that wetlands capable of sustaining halophytic vegetation ( coastal 
wetlands) and mangroves exist adjacent to the subject property. Additionally, a determination to verify 
the limits of the jurisdictional wetland line between the wetland and upland portions of the property was 
accurately established and marked in the field on July 18, 2019. Work and associated activities to develop 
the subject property may not result in adverse environmental impacts to coastal wetlands or to mangrove 
trees, including but not limited to dredging or filling, siltation, alteration of water quality or alteration of the 
hydrological functions of wetlands areas. 

Please be advised that pursuant to Section 24-48(1) of the Code, any work in, on, over or upon coastal 
wetlands or to cut, trim or alter mangrove trees, requires prior authorization via a Class I permit, and that 
Class I permit projects proposing dredging or filling of coastal wetlands, must meet with the criteria listed 
on Section 24-48.3(2) of the Code. Projects unable to demonstrate compliance with said criteria may not 
be authorized. In addition, please be advised that staging or storing of spoils, materials or equipment 
within wetland areas even temporarily is strictly prohibited. Further, transit through wetlands, whether 
pedestrian or vehicular, is prohibited at all times. 

Pursuant Section 24-49.9 of the Code, prohibited and controlled plant species may not be planted within 
the subject property. Please refer to the Code and to the Miami-Dade County Landscape Manual's List 
of Prohibited Landscaping Plants, which may not be sold, propagated or planted anywhere in Miami
Dade County, and List of Controlled Landscaping Plants, which may not be planted within 500 feet of a 
native plant community such as the adjacent coastal wetlands. 

The South Florida Water Management District (SFWMD) is the owner of record of adjacent properties 
which host the above referenced coastal wetlands and mangroves. Please note that the SFWMD typically 
requires that development projects maintain a setback distance of 25 feet on the average but never less 
than 15 feet from the boundary of wetland areas. Staff recommends that the applicant consult with and 
comply with all SFWMD setback requirements. 
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