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RESOLUTION NO. 16 -54

A RESOLUTION OF THE MAYOR AND TOWN COUNCIL
OF THE TOWN OF CUTLER BAY, FLORIDA, SELECTING
DOMINICA RECREATION PRODUCTS, INC. FOR THE
INSTALLATION OF OUTDOOR FITNESS EQUIPMENT AT
BLUE HERON AND SAGA LAKE PARK; PROVIDING FOR
AUTHORIZATION; PROVIDING FOR WAIVER OF
COMPETITIVE BIDDING; AND PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the Town of Cutler Bay (the “Town”) identified in the adopted 2014-19
Strategic Master Plan, as outlined in Goal 7.1 that the Town would explore the possibility of
budgeting and installing outdoor fitness equipment in Town owned parks; and

WHEREAS, Town staff has identified the following Town owned parks in need of outdoor
fitness equipment: Blue Heron and Saga Lake; and

WHEREAS, the Town Staff is recommending funding from Park Impact Fees for park
capacity improvements and installation of outdoor fitness equipment at Blue Heron and Saga Lake
Parks in the amount of $75,474.42; and

WHEREAS, the Parks and Recreation Department has reviewed several outdoor fitness
manufacturers and is recommending installation of outdoor fitness equipment from Dominica
Recreation Products, Inc. a distributor for Game Time Playground Equipment; and

WHEREAS, Dominica Recreation Products Inc. has a contract with the County of
Mecklenburg, NC (Contract # 110179.09) attached hereto as Exhibit “A,” to provide outdoor
fitness equipment and related products and services; and

WHEREAS, Section 24-67 of the Town Code of Ordinances provides that purchases made
under State purchasing contracts or for contracts or other municipal or government entities that
were awarded pursuant to competitive bids based on clearly defined specifications shall not require
separate competitive bidding by the Town; and

WHEREAS, the Town Council finds that the adoption of this Resolution is in the best
interest and welfare of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND TOWN
COUNCIL OF THE TOWN OF CUTLER BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above recitals are true and correct and are incorporated herein
by this reference.
Section 2. Selection Approved. The Town Council hereby selects Dominica

Recreation Products, Inc. a distributor of GameTime Playground Equipment, in accordance with
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Section 24-67 of the Town Code of Ordinances, which submitted a bid and was selected through
the competitive bidding process as performed by the County of Mecklenburg, NC (RFP # 269-
2010-183) Contract # 110179.09.

Section 3. Town Manager Authorized. The Town Manager is authorized, on behalf
of the Town, to enter into an agreement in an amount not to exceed $75,474.42 with Dominica
Recreation Products, Inc. for the purchase and installation of outdoor fitness equipment at Blue
Heron and Saga Lake Park, in substantially the form attached hereto at Exhibit “A”, with the same
terms, conditions and warrantics as defined in the County of Mecklenburg, NC (RFP # 269-2010-
183) Contract # 110179.09.

Section 4. Waiver of Competitive Bidding. The Town Council hereby waives the
competitive bidding process in accordance with Section 24-67 of the Town Code of Ordinances
based upon the County of Mecklenburg, NC competitive bidding process, as a result of the
issuance and award of Request for Proposal # 269-2010-183 / Contract # 110179.09.

Section 5.  Effective Date. This Resolution shall take effect immediately upon
adoption.

PASSED and ADOPTED this 21% day of September, 2016.

PEG ABELL
Attest: Mayor

DEBRA E. EASTMAN, MMC
Interim Town Clerk

APPROVED AS TO FORM AND LEGAL
SUFFICIENCY FOR THE SOLE USE OF
THE TOWN OF CUTLER BAY:

WEISS SEROTA HELFMAN
COLE & BIERMAN, P.L.
Town Attorney

Moved By:  Council Member Mixon
Seconded By: Vice Mayor Sochin



FINAL VOTE AT ADOPTION:
Mayor Peggy R. Bell

Vice Mayor Emest N. Sochin
Council Member Roger Qoﬂat
Council Member Sue Ellen Loyzelle

Council Member Mary Ann Mixon

YES

YES

YES

NO

YES
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STATE OF NORTH CAROLINA
COUNTY OF MECKLENBURG

contracro, I/ D1 1 67

AGREEMENT TO PROVIDE PLAYGROUND EQUIPMENT,
SURFACING, SITE FURNISHINGS AND RELATED
PRODUCTS AND SERVICES

This Agreement (the “Agrecment™) is entered into as of this 17" Day of September, 2010 (the “Effective Date™), by
and between PlayCore Wisconsin, [n¢, dba GameTime (the “Company™) a corporation doing buginess in North

Carolina (the “Company™), and Mecklenburng County, a political subdivision of the Siate of North Carolina {the
"County™).

Statement of Background and Intent

A. The Counly issued u Request for Proposals {(RFP Number 269-2010-183) dated March 19, 2010 requesting
proposals [rom qualified firms to provide the County and other Participating Public Agencies with Piayground
Equipmenl. Surfacing, Site Fumishings, and Related Products amd Services hereafter referred 10 as
("Producis™). This Request For Proposals, iogether with sl attachmems and any amendments, is referred to
bergin as the “RFP".

B. The Company submitted a proposal in response to RFP Number 269-2010-183 on May 5, 2010. This bid,
together with all atachments and separately sealed confidential trade scerets, is referved to herein as the
"ipmpmal.II

C. The County awarded this contract on July &, 2010, to Company to provide Playground Equipmenl, Surfacing,
Site Fumnishings, and Related Products and Services to the County all in accordance with the terms and
conditions sct forth herein.

D. Charlotte-Mecklenburg (herein *Lead Public Agency™), in cooperation with the U.S. Communities Government
Purchasing Alliance (herein “U.S. Communities™), and on behalf of other public agencies that elect 1o access
the Master Agreement (herein “Participating Public Agencies™), competitively solicited and awarded the Master
Agreement to the Company. Lead Public Agency has designated U.S. Communities as the administrative and
marketing conduit for the distribution of the Master Agreement to Participating Public Agencies.

Lead Public Agency is acting as the “Contracting Agent™ for the Panicipating Public Ageneies, and shall nut be
liable or responsible for any costs, dumages, liability or other obligations incurred by the Participating Public
Agencies. The Company shall deal directly with each Participating Public Agency conceming the placement of
orders, issuance of purchase orders, contractual disputes, invoicing, payment and ail other matters relating or
referring Lo such Participating Public Agency’s access to the Masler Agreement.

The Master Agreement shall be construed to be in accordance with and governed by the laws of the Siate in
which the Participating Public Agency exists, Participating Public Agencics are required to regisier on-line with
U.S. Communities at www useomnunities.ors. The registration allows the Participating Public Agency to enter
into a Master Intergovernmental Cooperative Purchasing Agreement ("MICIPA™), which is intended o allow
the Participating Public Agmeies o meet applicable legal requirements and facilitaie access to the Master
Agreemenl and lhe Company.

GameTime Contract September 17, 2010 I
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NOW, THEREFORE, for good and valusble consideration, the receipt and sufficiency of which are hereby
acknowledged, and in further consideration of the covenants and conditions contained i this Agreement, the parties
agree us {ollows:

AGREEMENT

l. INCORPORATION OF EXHIBITS. The following Exhibils are attached to this Agreement and incorporatetl
into and made a part of this Agreement by reference:

Exhibit A: Contract Pricing, Discount Structures and Pricing Incentives

Exhibit B: instatlation Fees

Exhibit C: National Nerwork of Disiributors and Certified Installers

Exhibit D: U.S. Communities Administrative Agreetnent

Exhibit E: Freight Rate Schedules

Exhibit F: Product Warranties

Exhibit G: Company's Proposal {not attached, but incorporated herein by reference)
Exhibit H: RFP #269-2010-183 {not attached, but incorporated herein by reference)

Each reference to the Agreement shall be deemed to include all Exhibits. Any conilict belween language in an
Exhibit o this Agreement and the main body of this Agreement shall be resolved in Favor of the main body of

this

Agreemenl. Each reference to GameTime in the Exhibits and Appendices shall be deemed to mean the

Company.

™

DEFINITIONS. The following lerms shall have the following meanings for purposes of this Agreement

{including all Exhibits):

2.1

Lo
i

24

GameTime Contracl September 17, 2010

AGREEMENT, The term “Agreement” shall mean this Agreement including the Company's Proposal,
the RFP and all attachmems, exhibits, and addenda (atl as defined in the Statement of Background and
Intent}.

DOCUMENTATION, The term “Documentation™ shall mean ali written, electroitic, or recorded works,
and all enhancements and updates thereto, thet describe the use. functions, features, or purpose of the
Produets and Services, including without limitation all funclional and lechnical specifications, end user
manuals, guides and other materials which relate to the Produets and Services, or which are necossary to
fully wilize the Products and Services.

DELIVERABLES. The term “Deliversbles” shall mean all equipment, materials, drawings, data, wiring,
cable, installation services. incidentals and all other items that the Company is required Lo complete and
deliver to the County in connection with this Agreement.

DEFECT. The term *Defect” shall mesn any [ailure of the Preducts, or any component thereof, 10
cenform fully to the Specifications and Requircments. Non-conformity is not a Defeet if it results from
the County’s misuse, impropet use. alteration, or damage of the Products.

EFFECTIVE DATE. The term “Effective Date” refers to the date this Agreement is fully executed by all
partics to the Agreement.

PARTICIPATING PUBLIC AGENCY. The term shall mean any and all states, local governmenis, school
districts, and higher education institutions and other public agencics and nonprofit organizations that
heve autherity to purchase from another public agency’s competitively solicited contract.

[ 2%]
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27, PRODUCTS. The term “Products” shall mean Playground Equipment, Surfacing, Site Furnishings, and
Related Products that the Company agreed to provide in the Company's Proposal.

2.8.  SERVICES. The term “Services” shall include all services that the Company ugreed w provide in the
Company's Proposal, including al) design, assembly, installation, reporting, and optional work.

9.  SPECIFICATIONS AND REQUIREMENTS. The torm “Spevifications and Requirements” shall meun all
delinitions, descriptions, requirements, criteria, warrantios and performance siandards relating to the
Products and Services which are set forth or referenced in: (a) this Agrecment, including all Exhibits; (b)
the Company’s propesal; (c) the RFP; {d) the Documentation; and (¢) any functional and/or tzchnical
specilications which are published or provided by the Company er its licensors or suppliers from time to
time with respect o all or any part of the Products. Motwithstanding the forgoing, if the Company
improves the Products or Scrvices over time to incorporate new technology or improved features or
functionality, and provided the improved Products or Services under this Agreement, the deseriptions,
specifications and requirements for such improvemnents hall be deemed part of the Specifications and
Requirements. Also notwithstanding the forgoing, the Company’s Bid shall only iake precedence over
the [TB to the extent the Company properly tock exceplion 1o the terms of the [TB in the mamner
required by the 1TB.

3. TERM.
The initial tcrn of this Agreement will be for five (33 vears from the Effective Date with an option to renew

for two (2) additional one-year terms. This Agreement may be extended only by a wrilten amendment to
the contracl signed by both parties.

4, GENERAL DESCRIPTION OF PRODUCTS AND SERVICES.
The Company shall provide the Products and Servives in uccordance with the terms of the Company s
proposal, and in compliance with all other conditions, covenants, stipulations, terms and provisions
contzined in this Agreement.

5. SHIPPING AND DELIVERY.
All shipments shall be F.O.B. destination with freight charges prepaid and listed separmely. Actual freight
charges shall be added at time of invoicing as determined and supported by the carrier's Greight bill,
Estimated [reigit charges shall be provided at the time of quotation utilizing the freight rate schedules
incotporated into this Agreement as Exhibit E.

A, INSTALLATION, MAINTENANCE AND SAFETY INSPECTIONS.
The County and Participating Public Agencies shall be responsible for contracting installation services on a
project-by project basis as needed, 17 included with purchese, all equipment shall be insialled by
(GameTnw Installer in accordance with the standards cstablished by the terms, specifications, drawings, and
conslruction notes for each project and meet manufacturer’s specifications and indusiry standards. County
and Participating Public Agencies shall be responsible for scheduling coordination and site preparation.
Site should be level and permii installation equipment access. Participating Public Agency shall be
respunsible for unknown conditions such as buried utilities, tree stumps, bedrock or any concealed
maierials or conditions that may result in additional labor or muterial costs.

7. COMPENSATION.

7.1, The County shall pay the Company for Products and Services compliant with the Specifications and
tequirements of this Apgreement based on the fixed percentage discounts from the current
manufacturer’s price index as identified and incorporated into this Agreement as Exhibit A.

7.2. The Company agreos the fixed percentage discounts will remain {irm for the entire conltract term.,

7.3. Pricing shail remain in effect until December 31, 201 1. Therealter, the Compuny shall advise the
Charlotte-Mecklenburg Procurement Services Department in writing of any propesed price increases
o later than sixty (6) days prior to the effective date of the requested increase,

GameTime Cuntract September 17,2010 1



Exhibit "A" - GaiSHME ContRSSPHATY #8%% Fge% 8rfs)’)

7.4, The Company shall be responsible for furnishing and delivering approved price lists and the most
current calalogs to the Couniy and other participating public entities, upon request.

7.5, The Company agrecs Lhat if a public agency is otherwise eligible for lower pricing through a federal,
state, regional, orlocal contract, the Company will match the pricing.

L OPTIONAL WORK.
The County and Participating Public Agencies may elect 1o request guotations for additional services not
specifically listed in the Company®s proposal or this Agreement. The Company shall provide quolations for
optional products and services as requested, to provide a tull umkey solutjon.

9. BULLING.
Each invoice senl by the Company shall deail all items delivered which are necessary to entitle the
Company to the requested payment under the terms of this Agreement. The Company shall mail all
invoices to;

Mecklenburg County
Finance - Accounts Payable
600 Bast 4° S1.

Charlotte, NC 28202

The County will pay all accurate, properly submitied, uncontested invoices within thirty {30) days of
receipl. Proposels may include an incentive discount for early payment, Invoices must include state and
focal sales 1ax,

10. GENERAL WARRANTIES.
Company rgpresents and warrants that;

10.1 It is a corporation ¢uly incorporated, validly existing and in good standing under the laws of the
state of North Carolina, and is qualified to do busincss in North Carolina;

102 [t has ail the requisite corporate power and authotity to execute, deliver and perform its obligations
under this Agreement;

10.3 The exccution, delivery, and performance of this Agreement have been duly authorized by
Company;

164 No approval. aulhorization or consent of any governmental or regulatory authority is required to
be obtained or made by it in order for it to enter into and perform its obligattons under this
Agreement;

10.5  In connection with its obligations under this Agreement, it shall comply with all applicable
federal, state and local laws and regulations and shall obiain all applicable permils and licenses;
and

10.6  The Company shall not violate any agreement with any third party by eniering into or performing
this Agreement.

I, ADDITIONAL REPRESENTATIONS AND WARRANTIES.
Company represents warrants and covenants that:

11.1  The Services shall satisty ali requirements set [orth in this Agreement, including but not limited o
the attached Exhibils;

GameTime Contract Scpiember 17, 2010 4
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1.2 All work performed by ihe Company and/or its subcontravtors pursuant to this Agreemont shall
meet indusicy accepted standards, end shall be performed in a professional and workmanlike
mtanner by staff with the necessary skills, cxperience and knowledge;

1.3 Neither the Services, nor any Deliverables provided by the Company under this Agreement wil)
infringe or miseppropriate any patent, copyright, \rademark or trade secret rights of any third
party: and

114 The Company has taken and will coatinue to take precautions sufficient to ensure that it will not
be prevented from performing all or pan of its obligalions under this Agrecment by virtue of
interruptions in the computer systems used by the Company.

12. TERMINATION.

2.8, TERMINATION WITHOUT CAUSE. The County may teeminate this Agreement at any lime
without cause by giving thirty (30) days written notice to the Company.

12.2.  TERMINATION FOR DEFAULT BY EITHER PARTY. By giving wrilten natice jo Lhe other party,

cither party may lerminate this Agreement upon the occurrence of onc or more of the following
cvenis;

{a)  The other party violates or fails to perform any covenant, provision, obligation, term or
condition contained in this Agreement, provided that. unless otherwise slated in this
Agreement, such faiture or violation shall not be vausc for termination if both of the
following conditions are satisfied: (i) such default is reasonably susceptible to cure; and (ji)
the other party cures such default within thirty (30) days of receipt of written notice of
default from the non-defaulting party; or

(b)  The other party artempts to assign, terminate or cancel this Agreement contrary to the terms
bereol: or

{c)  The other party ccases o do business as & going concern, makes an assignment for the
benefit of creditors, admits in writing its inability to pay debts as they become due, files a
petition in bankruptcy or has an involuntary bankrupicy petition filed against it {except in
connection with a reorganization under which the business of such party is continued and
performance of all ils obligations under this Agreement shall continue), or if o receiver,
trustee or liquidator is appointed for it or any substantial part of other party’s assets or
properties.

Any notice of defkult pursuant to this Section shall identify and statc the partys intent to terminate
this Agreement if the default is not cured within the specified period.

12.3.  ADDITIONAL GROUNDS FOR DEFAULT TERMINATION 8Y THE COUNTY. By giving wriltcn
notice ro the Company, the County may also torminate this Agreement upon the oecurrence of
ene or more of the following events {which shall each constitute yrounds for termination without a
cure period and withou! the occurrence of any of the other events of default previously listed):

{a) The Company makes or allows to be made any material written misrepresentation or
provides any malerially misleading written information in connection with this
Agreement, Company’s Proposal, or any covenani, agrcemeni. obligalion, term or
condition contzined in this Agreement; or -

(by The Company takes or fails ta take any action which constitutes grounds for immediate
termination under the terms of this Agreement, including but nol limited 1o failure to
obtain or maintain the insurance policies and cndorscments as required by this
Agreement, or fzilure to provide the proof of insurance as required by this Agreement.

GanmweTime Contract September [7, 2010 §
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12.4.  CANCELLATION OF ORDERS AND SUBCONTRACTS.
In the event this Agreement is terminated by the County for any reason prior to the end of the
termy, the Company shall upon terminalion immediately discontinue all scrvice in connection with
this Agreernent and prompily cancel all existing orders and subcontragts, which are chargeable
this Agrcement. As soon a5 practicable afler rooeipt of notice of termination, the Company shall
submit a statement to the County showing in detail the services performed under this Agreement
Lo the date of terminalion.

12.3.  NO EFFECT ON TAXES. FEES, CHARGES, OR REPORTS.
Any termination of the Agreement shall not reliove the Company of the obligation to pay any tees,
taxcs or other charges then due Lo the County, nor relieve the Company of the obligation to file
any daily, monthly, quarterly or annual reperts covering the period to termination nor relieve the
Company from any claim for damages previously accrued or then accruing against the Comypany.

12.6. OBLIGATIONS UPON EXPIRATION OR TERMINATION. Upon expiration or termination of this
Agreement, the Company shall promptly (a) return to the County all computer programs, files,
documentation, data, media, related moterial and any ofher recording devices, information, or
compact discs that are owned by the County; (b) deliver to the County all Work Product;
(c) allow the County or a new service provider access to the systems, software, infrastructure, or
processes of the Company that are necessary o migrate the Services 10 4 new service provider;
and {d) refund to the County all pre-paid Warranty Fees {other than pro-paid Warranty Fees for
the then current year?.

12.7.  NO SUSPENSION. In the cvent that the County dispuies in good faith an allcgation of default by
the Company, nolwithstanding anything to the contrary in this Agreement, the Company agrees
that it will not terminate this Agreement or suspend or limit the delivery of Products or Services or
any warranties or reposseéss, disable or render unusable any Softiware supplied by the Company,
unless (i} the partics agrec in writing, or (ii) an order of a court of competent jurisdiction
determines otherwise.

12.8.  AUTHORITY TO TERMINATE. The County Manager or taeir designee is aulhorized 1o terminate
this Agreement on behalf of the County.

12.9.  AUDIT. During the term of the Agrecment and for a period of one (1) year afler termination or
cxpiration of this Agreement for any reason, the County shall have the right 10 audit, either itself
or through a third party, all books and recerds (including but not limited two the \echnicul records)
and facilitics of the Company necessary 1o evaluate Company’s compliance with the terms and
conditions of the Agresment or the County's payment obligations, The County shall pay its own
expenses, relating to such audits, but shall not have to pay any expenses or additional cosls of the
Company. However, if non-compliance is found that would have cost the County in excess of
35,000 but for the audit, then the Compeny shall be required to reimburse the County for the cost
of Lhe audit.

13. TRANSITION SERVICES UPON TERMINATION. Upon termination or cxpiration of this
Agreement, the Company shall cooperate with the County to assist with the orderly transfer of the Services,
funclions and operations provided by the Company hereunder to another provider or to the County as
determined by the County tn its sole discretion. The transition services that the Company shall perform if
requested by the County include but are not limited to:

a.  Working with the County to jointly develop a mutually agreed upon transition services plan to
fucilirate the lermination of the Scrvices; and

GamcTime Contract September 17, 2010 b
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b. Notifying all aflected service providers and subcontractors of the Company of Lransition
selivities:

¢.  Performing the transition service plan activilies;
d.  Answering questions regarding the products and services on an as-necded basis; and

2. Providing such other reasonable services needed to effectusie an orderly lransition to a new
system.

14, AMENDMENTS. In the event changes 1o the Agreement become necessary or desirable to the partics, the
parties shall follow the procedures set forth in this Section. A Change shall be effective only when
documented by a wrinen, daied agreement executed by both parties which expressly references and is
attached to this Agreement {an “Amendment™). The Amendment shall set forth in detail: (i} the Change
requested, including afl modifications of the dutics of the parties: (ii) the reason for the propused Change:
and (iii} a detailed 2nalysis of the impact of the Change on the resubts of the Services and rime for
completion of the Services, including the impact on any associaled price,

In the event either party desires an Amendment, the party shall submit to the other pariy a proposed change.
If the receiving party does not accept the Contract Amendment in writing within ten {10) days, the
receiving party shall be deemed 1o have rejected the proposed change. If the parties cannoi reach
agreement on a proposed change, the Company shall nevertheless continue to reader performance under
this Agreement in accordance with its {unchanged) terms and conditions,

13. INDEMNIFICATION. The Company shall indemnify, defend and hold harmless the County and the
County’s officers, employees and agents [rom and against any an all losses, damages, cosls, expenses
(including reasonable attormeys’ fees), obligations and other liabilitics (including seftlement amounts) paid
or ingurred any of them as a result of any claims, demands, lawsuits, actions, or proceedings: (i) copyright,
trademark or patent minngement or other mfingement of proprietary rights with respect lo any of the
Products or Services delivergd to the County pursuant to this Agreement (“Infringement Claims™); (ii)
secking payment for labor or matorials purchased or supplicd by the Company or ils subcontrastors in
conncetion with this Agreement; or (iii) arising from the Company's failure to perform its obligations
under this Agreement, or from any act of negligence or willful misconduct by the Company or any of its
agents, employees or subconiractors relating lo this Agreement, including but oot limited 1o any liability
causxl by an accident or other occurrence resulting in bodily injury, death, sickness or disease 1o any
person(s) or damage or destruction ko any property, real or personal, tangible or intangible; or (iv) arising
from any claim that a Company employee or subcontractor is an employee of the County, including claims
relating to worker's compensation, failurc to withhold taxes and the like.

If an Infringement Claim occurs, the Company shall either: {i) procure for the County the right to continue
using the aifecied Product or Service; or (i) repair or replace the infringing Product or Service so thal it
beeomes non-infringing, provided that the performance of the System or any component thereof shall not
be adverscly affected by such replacement or modification. If the Company is unable 10 comply with the
preceding sentence within thirty days after the County is directed 0 cease use of a Product or Service, the
Company shall promptly refund 1o the County 2lf amounts paid under this Agreement, other than Extended
Maintcnanee Fees.

The indemnification reguirement is not intended 10 cover, and the Company iz not responsible for, any
damages that resull from lack of maintchance; inadequate supervision; negligence; intentional acts of
anyone other than the Company or their aifiliates; inadequate surfacing; or vandalism.

[t is the intent of any insurance provided by the Company to indemnify for product liability claims arising
solely {rom lhe negligent design or manufacture of the Playground Equipment when such goods and
services are provided by Company or Company’s subcontractors. This clarifies and supersedes any other
seclion of the contract concering indemnification Wiat could be interpreted otherwise.

GumeTime Contract Seplember 17,2010 7
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la, INSURANCE. Throughout the lerm of this Agreement, the Company shall comply with the insurance
requirements described in this Section. In the event the Company fails to procure and maintain cach type
of insuranee required by this Agreement, or in the event the Company Fiils to provide the County with the
required cerlificates of insurance, the County shall be entitled to terminate this Agreement immediately
upon writlen rotice to the Company,

16.1. General Requirements.

{a) The Company shall not commence any work in connection with this Agreement until it has
obtained all of the types of insurance set forth in this Section and such insurance has been
approved by the County. The Company shall not allow any subcontractor to commence work
v its subcontract until all similar insurance required of the subcontracior has been obtained
and approved.

{b} All insurance policies shall be with insures qualified and doing business in North Carolina
recognized by the Secretary of State and the lasurance Commissioner's Office. The
Company shall fumish the Counly with prool of insurance coverage by certificates of
insurance accompanying this Agreement and shall name the County as an additional named
insured under the comunercial general liability.

(c) The County shall be exempt from. and in no way liable for any sums of money which may
represcnt a deductible in any insurance policy. The payment of such deductible shall be the
solc responsibility of the Company and/or subcontractor providing such insurance.

16.2.  Types of Insuremee. The Company agrees to purchage and mainiain during the life of this
Agreemenl with an insurance company, aceeptable 10 the Counly, authorized to do business in the
8tate of Neorth Carolina the following insurance:

(a) Automobile Liability. Bodily injury and property damage liability covering all owned. non-
owned and hired automobiles for limits of not less than $1,000.000 bodlily injury cach persor,
each accident and $1,000,000 property damage, or $1,000,000 combined single limit - bodily
injury and property damage.

{b) Commiercial General Liability. Bodily injury and property damage liability ag shall protec
the Company and any subcontractor performing work under this Agreement, from claims of
bodily injury or property dumage which arise from operation of this Agreement, whether such
operations are performed by the Company, any subgontractor, or anyone direetly or indirectly
employed by either, The amounts of such insurance shall not be less than $1,000,000 bodily
injury each  occurrence/aggregate  and  $1.000,000 property damage each
occurrence/aggregate, or 51,000,600 bodily injury snd property damage combined single
limits cach occwrence/aggregate. This insurance shall include coverape for products,
operations, personal injuty liability and contractual iiability, assumecd under the indemnity
provision of this Agreement.

{¢) Workers' Compensation Insurance, The Company shall meet the statulory requirements of
the State of Nonth Carolina, $100,000 per accident limit, $500,000 discase per policy limit,
$100,000 disease ench cmployee limit.

The County shall be named as addiiional insured under the commercial general lability insurance for
operations or services rendered under this Agreement. Certificates of all required insurance shall be
turnished o the County and shall contain the provision that the County will be given thirty (30) day writien
notive of any intent to amend or terminate by cither the insured or the insuring company,

It is understood that Playground Equipment will be in the care, custody, and conwol of the County or
Participating Public Agency following installation. It is further understood that the Company cannot
additionally insure the eveniual owners of the equipment for Partivipating Public Agencics nationwide for
any damages that result from lack of maintenance, inadequate supervision, negligence, or intentional acts

GameTime Contract September 17, 2010 &



Exhibit "A" - GameTime Contiad H0fb 706 (Fscd 3ty

by amyunc other than the Company or iheir aflfiliates; imadequate surfacing, or vandalism. The
responsibility for maintenance and supervision belongs o the County or Participating Public Agency and
the publit user respectivaly.

i7. RELATIONSHI? OF THE PARTIES. The rciationship of the paries estsblished by this Agreemem is
solely that of independent contractors, and nothing contained in this Agreement shall be construed to (i)
give any party the power to direct or control the day-to-day activities of the other; (i) constitute such
partics as partmers, joint ventures, co-owners or otherwise es participants in a joint or common underteking;
(iil) make cither party #n agent of the cther for any purpuse whatlsoever, or (iv) give either party (he
authority 1o act for, bind. or otherwisc create or assume any obligation on behalf of the other. Nothing
herein shall be deemed 10 eliminate any fiduciary duty on the part of the Company to the County that may
arise under faw or under the rerms of this Agreement.

I8, SUBCONTRACTING. The Compuny shall not subcontract any of its obligations under this Agreement
without the County’s prior written consent. In the cvent the Counly does consemt in writing to a
subcontracling arrangement, Company shall be the prime contractor and shall remain fully responsible for
performance of all obligations which it is required to perform under this Agreement. Any subcontract
entered into by Company shall name the County as a third party bereficiary.

11 NON-DISCRIMINATION. The Company agrees that it has adopted and will maintain and enforce a
policy of nondiscrimination on the basis of race, color, religion, sex, age, national origin, or disability,

The Company agrees that it will inform the County of any alleged violation(s) of cmployment practices
involving any employees who work on the Project which are asserted in any claims filed with the Equal
Employment Opportunity Commission, Labor Department or sny other federal or state compliance ageucy,
The Company will also inform the County of the final disposition of sucl cages.

9. AUDIT. During the term of this Agreement and lor a period of one {1} year afier termination or expiration
of this Agreement for eny reason, the County shall have the right to audil, either fiself or througha a third
party, the books and reconds (including but not limited to the technical records) of the Company in
cornection with [his Agreement, to ensure the Company's compliance with all the terms and conditions of
this Agreement or the County's payment obligations.

20. COMPANY WILL NOT SELL OR DISCLOSE DATA. The Company will treal as confidential
information all data provided by the County in eonnection with this agreemenl. County data procassed by
the Company shall remuin the exclusive property of the County. The Company will not reproduge, copy.
duplicate, disclose, or in any way treat the data supplied by the County in any manner except thai
contamplated by this agreement

21. WORK ON COUNTY'S PREMISES. The Company will cnsure thet its employees and agenis shall.
whenever on the County's premises, obey all instructions and directions issued by the County’s project
manager with respect 10 work on the Counly’s premises, The Company agrees that its persoone! and the
personnel of its subcontraclors will comply with ail rules, regulations and security procedures of the
Counly when on lhe County's premises.

I~
3

DRUG-FREE WORKPLACE. The County is a drug-free workplace craployer. The Company hereby
certifies that it has or it will within thirty (30) days after execution of this Agrecment;

22.1.  Notify employees that the unlawiul manufacture, distribution, dispensation, posscssion, or use of
controlled substance is prohibiled n the workplace and specifying actions that will be taken for
violations of such prohibition;

22.2.  Establish a drug-free awareness program to inform employess about (1) the dangers of drug abuse
in the workplace, {ii) the Company's policy of maintaining a drug-fiue workplace, (i) any
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available drug counseling, rehabilitation, and employec assistance programs, and (iv) the penallies
that may be impesed upon employees for drug abuse violatious;

223, Nolify asach employee that as a condition of employment, the employee will (i) abide by the terms
of the prehibition outlines in (a) above, and (ii) notify the Company of any criminal drug statute
conviction for a violation occurring in the workplace not later than live days after such conviction;

224, Impose a sanclion on, or requiring the satisfactory participation in a drug counseling, rebabilitation
or abuse program by an employce convicted of a drug erime;

22.5.  Make a good Faith effort to continue to maintain a drug-free workplage Tor employecs; and

22,6. Rcquire any party to which it subcontracts any portion ol the work under the coniraci ta comply
with the provisions of this Section.

A lalse cenification or the failure to comply with the above drug-free workplace requirements during the
performance of this Agreement shall be ground for suspension, termination or debarment.

23, NOTICES. Any unolice, consent or oiher communication required or contemplated by this Agreement shall
be in writing, and shall be deliverad in person, by U.S. mail, by ovemight courier, by electronic mail or by
telcfax to the intended recipient at the address set forth below. Notice shall be effective upon the date of
receipt by the intended recipient; provided that any notice which s sent by telefax or clectronic mail shall
also be simulianeously sent by mail deposited with the U.S. Postal Service or by overnight courier. Each
party may change its address lor notification purposes by giving the other party writiea notice of the new
address and the date upon which it shall become effective,

23.{. Communications that relate 10 any breach, default, termimation, delay in performance, prevention
of performance, modification, extension, amendment, or waiver of any provision of \his
Agreement shail be sent to:

For Thé Company: For The Countv;
Don King Karen Ruppe
PlayCore Wisconsin, Inc. dba GameTime Churlotte-Mecklenburg Procurement Services
150 Playvore Drive 600 East 4" Siregt
Fort Payne, AL 35967 Charlotte, NC 28202
Phone: 256.997.5253 Phone: 704.336.2992
Fax: 256.997.5435 Fax: 704.632.8254
E-mail: dking@playcore.com E-mail: kiuppef@ci.charlotte.nc.us
Wiih Copy To: With Copy To:
Tyrone Wade
Deputy County Altorney
600 East Fourth Street
Charlotte, NC 28202
Phone: 704.336.4135
Fax:
E-mail: TyroneC. Wudetimecklenburgsountyng)

All other notices shall be sent 1o the other party’s Project Manager at the most recent address provided in
writing by the other party.

24, MISCELLANEOUS

24.3. ENTIRE AGREEMENT. This Agrcement, (including all Exhibits) and the Conlidentiality
Agrcement constitute the enlire agreement between the parties with respect Lo the subject matter
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herein. There are ne other zepresentations, undersiandings, or agreements between the parties with
respect to such subjeet matter. This Agreement supersedes all prior agreemenis, negotiations,
representations and proposals, written or oral.

24.2.  AMENDMENT. No amendment or change 1o this Agreement shall be valid unless in writing and
signed by the party against whom enforcement is sought.

24.3. GOVERNING LAW AND JURISDICTION, North Carolina law shal! govem the interpretation
oand enforcement of this Agreement, and any other matters relating to this Agreement (all without
regard to North Caroling conflicts of law principles). Al legal actions or other proceedings
relating to this Agreemen: shall be brought in a state or federal court sitting in Mecklenburg
County, North Caroline. By execution of this Agreement, the parties submit to ke jurisdiction of
said courts and hereby irrevocably waive any and all objections which they may have with respect
10 yenue in any court sitling in Mecklenburg County, North Carolina.

24.4. BINDING NATURE AND ASSIGNMENT. This Agreement shall bind the parties und their
successors and permiited assigns. Neither party may assign Lhis Agreement without the prior
writicn consent of the other. Any assignment attempied without the written consent of the other
party shall be void. For purposes of this Scetion, 5 Change in Control, as defined in Seetion 25.10
constitute an assignment,

[\ ]
=
U

FORCE MAJEURE. Neither party shall be liablc for any failure or delay in the performance of its
obligations pursuant o this Contraet, and such Filure or delay shall not be deemed a default of
this Contract or grounds for termination hereunder if all of the following conditions arc satisfied:
{a) il sueh failure or detay:

i could not have been prevented by reasonable precaution;

ii. cannol reasonably be circumvented by the non-performing party through the use of
altemate sources, work-ground plans, or other means; and

iii, if, and to the extent, such failure or delay is caused, directly or indircctly, by fire,
flood, carthquake, hurricane, elements of nature or acts of God. acts of war, tetrotism,
riots, civil disorders, vebellions or revolutions or court order.

(L) An avend which satisHes all of the conditions set forth above shall be referred 1o as a
"Foree Majeure Event.” Upon the occumrence ol a Force Majeure Event, the Service
Provider shall be excused from any further perfortnance of those of its obligations which
are affected by the Force Majeure Event for as long #s (a) such Force Majeure Event
continues and (b) the Service Provider continucs to use commercially reasonable efforis
10 recommence performance whenever and to whatever éxtent possible without delay,

(e) Upon the occurrence of a Force Majeure Event, the Service Provider shall immediately
notify the County by telephone (to be confirmed by written notice within two (2) days of
the inveption of the failure or delay) of the occurrence of a Foree Majeure Event end shall
describe in reasonable detail the nature of the Foree Mujeure Event. [fany Force
Majeure Event prevents Service Provider from performing its obligations for more than
five (3) days, the County shall have the right 10 terminate Lhis Agreement by wrilien
notice to the Service Provider.

Strikes, slowdowns, lockouts, walkouts, indusirial disturbances and other labor disputcs shall not
constilute Force Majeure Events and shall not excuse the Service Provider from the performance
of its obligationg under this Agreement.

An event which satisfies all of the conditions st forth above shall be referred 10 as a “Foree

Majeure Event.™ Upon the vccurrence of & Force Majenre Event, the sffceied pany shall be
excused from any further performance of those of its obligations which are uffested by the Force
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Majeure Event for as long as (a) such Force Majeure Event continues and (b) the allecied party
continues ko use reasonable ¢lforts 10 recommence performance whenever and to whatever extent
possible without delay.

Upon ihe octurrence of a Force Majeure Event, the affected party shall promptly notify the other
by telephone (10 be confirmed by written notice within five (5) days of the ineeption of the failure
or delay) of the occurrence of & Force Majeure Evernt and shall describe in reasonable detail the
nature of the Force Majeure Event. IF any Forve Mujeure Event prevenis the Company from
performing its obligations for more than fifteen (15) days, the County shall have the right to
lerminate this Agreement by writien notice lo the Company.

24.6. SEVERABILITY. The iovalidity of one or more of the phrases, sentences, clauses or scotions
contained in this Agreement shall not affect the validity of the remaining portion of this
Agreement 50 long as the material purposes of this Agreement can be determined and elfeciuated.
[f any provision of this Agreement is held (0 be unenforgeabic, then both parties shall be relieved
of all obligations arising under such provision, but only te the extenl that such provision it
unenforceable, and this Agreement shall be deemed amended by modifying such provision to the
cxtent necessary to make it enforceable while preserving its inten,

24,7, NOQ PUBLICITY. Mo advertising, sales protnotion or other materials of the Company or ils agenls
or representalions may identify or reference this Agreement or the County in any manner without
the prior wrilten consemt of the County. Notwithstanding the forpoing, (he parties agree that the
Company may list the County as & reference in responses to requests For proposals, and may
identify the County as a customer in presenlations (o potential costomers.

24.8. WAIVER No delay or omission by gither party to exercise any right or power il has under this
Agreement shall impair or be construed as a waiver of such right or power. A waiver by cither
party of any covenant or breach ol this Agreement shall not constitute or operate as a waiver of
any succeeding breach of that covenant or of any other covenant. No waiver of any provision of
this Agreement shall be cifeclive unless in writing and sigred by the party waiving the rights.

249, CHANGE IN CONTROL. In the event of a change in “Control™ of the Company (as defined
below), the County shall have the option of terminating this Apgreentent by written notice to the
Comapeny. The Company shall notify the County within ten days of the occurrence of a change in
control.  As used in this Agreement, the term “Control™ shall mean the posscssion, dirget or
indirect, of gither (i) the ownership of or ability o direct the voting of, as the case may be fifty-onc
percent (31%) or more of the equity interests, value or voling power in the Company or (ii) the
power to direct or cause the direction of the management and policies of the Company whether
through the ownership of voting securilies, by comract or otherwise.

24.10. NO BRIBERY, The Company certifies that neither i, any of its alfiliates or subcontractors, nor
any employees ol any of the forgoing has bribed or attempted to bribe an officer or employes of
the County in connection with this Agreement.

2411, FAMILIARITY AND COMPLIANCE WITH LAWS AND ORDINANCES. The Company
agrees to make itself aware of and comply with all local, state and federal ordinances, statutes,
laws, tules and regulations applicable to the Services. The Company Rurther agrees that it will at
all tinwes during the term of this Agreement be in compliance with all applicable federal, stae
and/or local laws regarding employment practices. Such laws will include, but shall not be limiled
10 workers’ compensation, the Fair Labor Standards Act {FLSA), the Americans with Disabilitics
Act (ADA), the Family and Medical Leave Act (FMLA) and all OSHA regulations applicable o
the work.

24.12. TAXES. The Company shall pay all spplicable federal, state and local taxes which may be
chargeable against the performance of the Services.
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1213 WAIVER OF RIGHT TO JURY TRIAL. The County and Company waive and will waive all rights
to have a trial by jury in any sction, proceeding, claim or counterclaim brought by either of them
against the other on any martter whatsoever arising out of or in any way related lo or connected
with this Agreement.

tad
h

Noa-Appropriation of Funds. If the Board of County Commissioners does nol appropriate the lunding
needed by the County to make payments under this Agreement for a given fiscal year, the County will not
be cbligated 1o pay amounts duc beyond the end of the last fiscal year for which finds were appropriated.
{n such event. the County will prompily notify the Company of the non-appropriation snd this Agreement
will be terminated at the end of the last fiscal year for which funds were appropriated. No act or omission
by the County, which is attributable to non-appropriation of funds shall constitute a breach of or defaylt
under this Agreement.
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N WITNESS WHEREOF, and in acknowledgment that the parties hereto have read and understood cuch and every
provision heeeol, the partics have caused this Agreement to be exceutad on the date frst written above.

PLAYCORE WISCONSIN, INC.

dba GAMETIME: ATTEST:
Dﬁd ‘H@ 2% :\_.______{’"..1 —Mj (‘SC-«.
Company Signature o \ o
Donald R. King Mary Cole
Director of Sales Administration Sales Administration Manager
Title Tille

ATTEST;

rk to the Board of County ﬁmissioners

Park and Becreation Director
~This instrfment has been pre-
audited in the manner required
by the Local Gover‘n?mé%udget
and Fiscal Cuntrgl ct.

p / W Attorney
e

Findnce Director
H

APPROVED AS TO IN NC

REQUIREMENTS:

L = -
- il 1 5 o R
b &A’ 4 ) 'A-: i AJ}:‘.‘! ‘
[ tir; Charlotte-Mecktdnbuig Division of Insurance

Risk Management
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150 PlayCore Drive, SE
Fort Payne, Alabama 35967 G

Telephone: 256/845-5610 amEI'me 7

Facsimile: 256/845-9361 :
Email: service@gametime.com A PlAYCORE company

GAMETIME® WARRANTIES

GameTime provides warranties on all materials and workmanship for one year,
excluding vandalism.

In addition, GameTime offers:

Lifetime limited warranty on PowerScape®, PrimeTime® and Xscape® uprights.

Lifetime limited warranty on all hardware.

Lifetime limited warranty on GameTime PowerScape Tru-Loc® connections.

Lifetime limited warranty on PrimeTime and Xscape boli-through connections.
Fifteen-Year limited warranty on metal decks, pipes, rungs, rails and loops.
Fifteen-Year limited warranty on rotationally molded products.

Five-Year limited warranty on glass fiber reinforced concrete PlayWorx structures.
Twenty-Year limited warranty on Timber Décor™ & Timbers recycled plastic lumber.
Five-Year limited warranty on nylon-covered cable net climbers and components.
Ten-Year limited warranty on pressure-treated pine and redwood products.
Ten-Year limited warranty on Advanced, Elite & stationary Base Series posts & bars.
Ten-Year limited warranty on site furnishings.

Ten-Year limited warranty on integrated GTShade® products.

Ten-Year limited warranty on fiberglass and DHPL signage.

Five-Year limited warranty on Super Seats™.

Three-Year limited warranty on SaddleMates® rubber and “C"-springs.

One-Year limited warranty on all other GameTime products.

All warranties specifically exclude damage caused by vandalism;
negligence, improper installation or improper use; changes in appearance
resulting from weathering; scratches, dents or marring as a result of use.
Warranties are valid only if products are installed and maintained in
accordance with GameTime instructions and use approved parts.

GTW140101 Page 1
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LIMITED WARRANTY ON POWERSCAPE® PLUS PRIMETIME® AND XSCAPE®

GameTime provides a lifetime limited warranty on PowerScape Tru-Loc® connections, a fifteen-year warranty on metal
decks, pipes, rails, loops, and rungs; a lifetime limited warranty on upright posts; a lifetime limited warranty on
PrimeTime and Xscape bolt-through connections; ten-year limited warranty on EDPM rubber components; and a one-
year limited warranty on powder coated parts. These warranties cover damage due to failure or corrosion of metal
parts or rubber breakdown that cause the product to become structurally unfit for its intended use. The lifetime
warranty refers to the life of the product as defined below and covers the product under normal use and proper
maintenance; see exclusions.

LIFETIME LIMITED WARRANTY ON HARDWARE

GameTime provides a lifetime limited warranty against structural failure due to breaking or shearing which causes the
product to become structurally unfit for its intended use; a lifetime limited warranty on stainless steel hardware against
rust; and a one-year limited warranty on non-stainless steel hardware against rust; see exclusions. All testing of
GameTime's hardware is performed under the guidelines of ASTM B117. The lifetime warranty refers to the life of the
product as defined below and covers the product under normal use and proper maintenance. The cost of replacement
due to scratching or cutting of certain hardware plating is not included in this warranty.

FIFTEEN-YEAR LIMITED WARRANTY ON
ROTOMOLDED AND THERMO-FORMED POLYETHYLENE PRODUCTS

GameTime provides a fifteen-yeer limited wamanty on rofomolded and themo-formed polyethylene products and ten-year limited
warranty on polyethylene handholds for structural integrity against damage due to breaking or spliting under nomal use that causes
the product to become structurally unfit for its intended use; see exdlusions. In the event of a cdlaim under this warranty, GameTime
will replace the rotomolded or thermo-formed polyethylene product at no cost to the customer.

TWENTY-YEAR LIMITED WARRANTY ON TIMBER DECOR™ AND TIMBERS PRODUCTS

GameTime provides a twenty-year limited warranty on recycled plastic lumber products in normal applications against
rotting, splintering, decay or structural damage directly from termites or fungal decay that cause the product to become
structurally unfit for its intended use; see exclusions.

LIMITED WARRANTY ON NET CLIMBERS AND COMPONENTS

GameTime provides a five-year limited warranty on nylon-covered cable net climbers and compecnents against
structural failure caused by cable breakage; a five-year limited warranty on nylon-covered cable wear and deterioration
resulting from defects in materials and workmanship; and a one-year limited warranty on nylon rope products. These
warranties cover damage due to failure that cause the product to become structurally unfit for the intended use; see
exclusions.

LIMITED WARRANTY ON INTEGRATED GTSHADE® PRODUCTS

GameTime provides a ten-year limited warranty on fabric canopies against tears, runs, cracking, miidew and color
fading except for red, which has a three-year color warranty. Canopies have a limited warranty against structure
failure due to wind of up to 90 miles per hour (mph) and structural failure due to snow and ice loading not exceeding
five pounds per square foot. Fabric canopies are to be removed if winds are expected to exceed 90 mph or when
snow or ice is expected. Fabric warranty does not cover damage resulting from chemical contact. Al metal upright
posts and support structure framing have a ten-year limited warranty against becoming structurally unfit for the use
intended and a one-year limited warranty against rusting and workmanship of painted surfaces. Warranty is limited to
winds of up to 90 mph when fabric canopies are installed {wind resistance improves 10 to 20 mph without canopies).

LIMITED WARRANTY ON SITE FURNISHINGS

GameTime provides a ten-year limited warranty on site furnishings against structural failure and a one-year limited
warranty on powder coating. These warranties cover damage due to failure or corrosion of metal parts that cause the
product to become structurally unfit for the intended use; see exclusions.

LIMITED WARRANTY ON FIBERGLASS SIGNAGE AND HDPE PANELS

GameTime provides a ten-year limited warranty on fiberglass and digital high pressure laminate (DHPL) sign panels
against delaminating, peeling, blistering, cracking or fading and a five-year limited warranty on high density
polyethylene {HDPE) panels against degradation and discoloration under normal wear and usage.

GTW140101 Page 2
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LIMITED WARRANTY ON PLAYWORX GFRC THEMED PLAY STRUCTURES

GameTime provides a five-year limited warranty on PlayWorx glass fiber reinforced concrete (GFRC) themed play
structures against structural failure that cause the product to become structurally unfit for the intended use and a one-
year limited warranty on paint defects; see exclusions. This warranty does not cover damage resulting from ground
settlement or high winds.

LIMITED WARRANTY ON FITNESS EQUIPMENT

GameTime provides a ten-year limited warranty on GTfit Advanced, Elite and stationary Base Series posts, welds, and
bars and a five-year limited wamranty on motion Base Series posts, welds, and bars against structural failure; a five-
year limited warranty on Advanced Series stainless damper modules and aluminum cycle covers; a two-year limited
warranty on Advanced and motion Base Series bearings, steel pins, dampers, plastics, rubber parts, cycle pedals and
shafts, molded seats, backrests and clamps; and a one-year limited warranty on cycle rib belts and powder coating.

These warranties cover damage due to failure or corrosion of metal parts that cause the product to become structurally
unfit for the intended use; see exclusions.

TEN-YEAR LIMITED WARRANTY ON REDWOOD AND
PRESSURE-TREATED WOOD PRODUCTS

GameTime provides a ten-year limited warranty on redwood and pressure-treated wood products against damage by
decay or termites causing the wood to become structurally unfit for its intended use; see exclusions.

FIVE YEAR LIMITED WARRANTY ON GAMETIME SUPER SEAT™

GameTime provides a five-year limited warranty on Model No. 949 SuperSeat and Model No. 999 Super Seat-2
against structural failure that causes the seat to become unfit for its intended use; see exclusions. The factory

installed “S"-Hook and Seat Hanger assemblies are covered under a one-year limited warranty against rust, corrosion
or premature wear.

THREE-YEAR LIMITED WARRANTY ON RUBBER AND
“C" SPRINGS FOR SADDLEMATES®

GameTime provides a three-year limited warranty on rubber and “C"-springs for SaddleMates against damage due to

de-lamination of the rubber spring and breakage of the “C"-spring that cause the SaddleMate to become structurally
unfit for its intended use; see exclusions.

For the purposes of this warranty, lifetime encompasses no specific term of years, but rather that
Seller warrants to its original customer for as long as the original customer owns the Product and
uses the Product for its intended purpose that the Product and all parts will be free from defects in
material and manufacturing workmanship.

GameTime excludes from these warranties the cost to remove parts and relnstall replacements;
replacement due to cosmetic defects or coating deterioration caused by climatic conditions; and
wood replacement resulting from twisting, warping, checking, shrinking, swelling or other natural
physical properties of wood.

To the extent permitted by law, these warranties are expressly in lieu of any other implied or
expressed warranties or representation by any person, including any implied warranty of
merchantability or fitness. These warranties provide valuable rights to you. No Sales
Representative can modify or amend the terms of this warranty.

Since warranty limitations and exclusions may vary from state to state, you should check any
specific warranty rights in your state.
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Claim Procedure: To make a warranty claim, send your written statement of claim, along with the
original purchase invoice or invoice number to:

GameTime
Customer Service
P.O. Box 680121
Fort Payne, AL 35968
Fax: 256-845-9361
Email: service@gametime.com

Or Contact your local Representative at
USA 1-800-235-2440
International 01-256-845-5610

Within 60 days of notice of claim under warmanty, GameTime will make arrangements to replace the
damaged product. GameTime will cover freight costs within the continental United States. GameTime is
not responsible for freight costs associated with products located outside the continental United States.
GameTime reserves the right to inspect all product identified as damaged.

Date of Purchase:

Purchaser:

GameTime Invoice Number:

Authorized GameTime Signature

Title

See GameTime on the web at www.gametime.com

To obtain a “GENERAL CERTIFICATE of CONFORMITY" as required by the ‘CONSUMER PRODUCT SAFETY
IMPROVEMENT ACT OF 2008" follow the link below and enter your seven-digit customer order number.

http://cpsia.playcore.com

1SI0 IPEMA

929001 T T @

CERTIFIED MEMBER
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° GameTime
: </o Dominica Recreation Products, Inc.
Gamelime) ;s ’ quors
Longwood, F1, 32752-0700
a . . 800-432-0162 * 407-331-0101
PLATCORE comn gt 407-331-4720 09/07/2016

www.playdrp.com

Blue Heron Park ~ Adult Fitness Area Revised 9/7/2016

Cutler Bay Florida Ship To Zip: 33189
Attn: Etienne (ET) Bejarano

10720 Caribbean Blvd Suite 510
Cutler Bay, FL 33189

Phone: 305-238-4166

Fax: 305-233-5457
EBejarano@cutlerbay-fl.gov
NN e

S s S SIS

732 Digout 5-Star Plus - Digout/Sitework of area $1.00  $732.00
{persq. f.) -
Spoils to be left on site
732 S8poils 5-Star Plus - Removal/Disposal from $0.75 $549.00

Site the Spoils from Digout

1 14901 Game Time - Assisted Step Trainer $2,610.00 9.00 $2,375.10 $2,375.10

1 132481 Game Time - Recumbent Cycle $3,620.00 9.00 $3,294.20 $3,294.20
(InGround Mount) :

1 132511 Game Time - Captains Chair (InGround $2,443.00 9.00 $2,223.13 $2,223.13
Mount) '

1 132551 Game Time - Elliptical {InGround $4,246.00 2.00 $3.863.86  $3,263.86
Mount})

1 132711 Game Time - Chest Press - ADA {In- $4,545.00 9.00 $4,135.95 $4,135.95
Ground Mount)

1 132981 Game Time - Hand Cycle (Accessible) $3,864.00 9.00 $3,516.24 $3,516.24
- In-Grd Mount

1 135621 Game Time - Cardio Walker (Inground $3,815.00 9.00 $3,471.65 $3,471.65
Mt)

1 135631 Game Time - Leg Extension (Inground $3,356.00 9.00 $3,053.96 $3,053.96
Mt)

! INSTALL 5-8tar Plus - Five Star Plus Playground $7,150.00 $7,150.00
Installation Services ~ Fitness
Equipment -

Performed by a Certified Installer,
includes meeting and unloading
delivery truck, signed completion

Jorms, site walkthrough, 90 day site
revisit by installation foreman, and 3-
Year Labor Warranty!

USC Contract instaliation Rate 35% on
328,499.00 = $10,829.62
quoted @ 8 7. 150.00

30 EWF-8 GT-Impax - Engineered Wood Fiber - $36.80 17.99 $30.18 $905.40
8" Compacted Depth -
- ADA Compliant - IPEMA Certified -
ASTM F1292 & F1951 Compliant
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Blue Heron Park ~ Adult Fitness Area Revised 9/7/2016
QUOTE
#76512

09/07/2016

05 Faitlf DIGGITHIGH, LIS waDiic
1 INSTALL 5-Star Plus - Installation of EWF -
approx 732 sf (8 fitness stations along
trail)

USC Contract installation Rate 80.59 5¢
@ 732sf = 5421.88
quoted (@) § 400.00

& sttiens installed around existing walking path. SubTotal: $35,670.49
Estimated Freight: $2,066.72

Aceess pathways by cthers. Total Amount: $37,737.21

Permit running by owner. Permit fees waved by Ciow.

This quote was prepared by Gina Wilson, Vice President / Senior Project Manager.
For questions or to order please call - 800-432-0162 ext. 101 ginayidfigametime.com

All pricing in accordance with U.S. Communities Contract #110179.
All terms in the U.S. Communities Contract take precedence over terms shown below.

For more information on the LS. Communities contract please visit Wwwuscommynities.ore/gametime

Permits are not included in cost, wnless specificzlly Hsted in pricing. If permits are required Signed/Scaled drawings are usually needed and
are also not included unless specifically listed in pricing. Any costs for muncipal permits, paid by installer, will be charged back to the owner.
Adding permits to any job will increase the length of completion, expect total time to be 90-120 days, after receipt of order (this is not due to
manufacturing but rather the permit process at the muncipality level). It is expected that the owner will provide approved site plans of the area
for the permit office, and will help and assist in the securing of all required approvals before assembly of equipment can begin. Installer cannot
provide site plans. The permit process does not begin until the site plans are available, 1f additiona! not included permitting requirements are
needed during the process, those will be added and billed accordingly, i.e. soil density test, formed footers, etc.

Payment Terms: Governmental Purchase Order.

Purchases in excess of $1,000.00 to be supported by your written purchase order made out to GameTime.

Net 30 days subject to approval by GameTime Credit Manager. A completed Credit Application and Bank Reference Authorization, must be
received with the order. The decision on credit is the sole discretion of GameTime/PlayCore, A 1.5% per month finance charge will be imposed
on all past due accounts.

Muitiple Invoices: Invoices will be generated upon services rendered. When equipment ships it will be invoiced seperately from installation
and/or other services. Terms are Net 30 for each individual inveice,

This Quotation is subject to policies in the current GameTime Park and Playground Catalog and the following terms and conditions, Qur
quotation is based on shipment of all items at one time to 2 single destination, unless noted, and changes are subject 10 price adjustment.
Pricing: Firm for 60 days from date of quotation.

Shipment: F.O.B, factory, order shail ship within 45 days after GameTime's receipt and acceptance of your purchase order, cotor sclections,
approved submittals, and receipt of payment.

T;lxts: State and local taxes will be added at time of invoicing, if not already included, unless a tax exempt centificate is provided at the time of
order entry.

Exclusions: Unless specifically discussed, this quotation excludes all sitework and landscaping; removal of existing equipment; acceptance of
equipment and off-loading; storage of goods prior to installation; security of equipment {on site and at night); equipment assembly and
installation; safety surfacing; borders: drainage; signed/sealed drawings; or permiis,

Installation Terms: Shall be by a Certified Installer. The installer is an indepedent installer and not parl of PlayCore, GameTime, nor Dominica
Recreation Products. If playground equipment, installer will be NPS] and Factory Trained and Cerlified. Unless otherwise noted, installation is
based on a standard installation consistent with GameTime installation sheets and in suitable soil. Customer shall be responsible for scheduling
and coordination with the installer. Site should be level and allow for unrestricted access of trucks and machinery. Customer shall also provide a
staging and construction area. lnstaller not responsible for sod replacernent or damage to access path and staging area. Customer shall be
responsible for unknown conditions such as buried utilities, tree stumps, Tock, or any concealed materials or conditions that may result in
additional labor or material costs. Customer will be billed hourly or per job directly by the installer for any additional costs that were not
previously included.

| LIS CGAML NI Y
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Blue Heron Park ~ Adult Fitness Area Revised 9/7/2016
QUOTE
#76512

09/07/2016

ORDER INFORMATION

Bill To: Ship To:

Contact: Contact:

Address: Address:

Address: Address:

City, State, Zip: City, State, Zip:

Tel: Fat: Tel: Fax:

SALES TAX EXEMPTION CERTIFICATE #:
(PLEASE PROVIDE A COPY OF CERTIFICATE)

Acceptance of quotation:

Accepted By (printed): P.O. No:

Signature: Date:

Title: Phone:

E-Mail: Puschase Amount: $37,737.21

Pt oMM~
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Cutler Bay Florida

Gamelime:

AttachmErbitEt" &8nRastinRoopHal FRae £36f ¢8557)

GameTime od
c/o Dominica Recreation Products, Inc.
P.0. Box 520700 QuoTE
Longwood, FL 32752-0700
. 800-432-0162 * 407-331-0101
L OORE comny e 407-331-4720 09/07/2016

www.playdrp.com

Saga Lake Park ~ Adult Fitness Trail Revised 9/7/2016

Ship To Zip: 33189

Attn: Etienne (ET) Bejarano
16720 Caribbean Blvd Suite 510
Cutler Bay, FL 33189

Phone: 305-238-4166

Fax: 305-233-5457

EBejarano@cutlerbay-fl.gov

Torie
732 Digout
732 Spoils

1 14001

1 132481

1 13251

1 13255]

1 132711

1 13298]

I 135621

I 135631

1 INSTALL
30 EWF-8

DECERGOE G seDise S neS

5-8tar Plus - Digout/Sitework of area $1.00 $732.00
(per sq. ft.} -

Spoils to be left on site

5-Star Plus - Removal/Disposal from $0.75 $549.00
Site the Spoils from Digout

Game Time - Assisted Step Trainer $2,610.00 2.00 $2,375.10  $2,375.10
Game Time - Recumbent Cycle $3,620.00 9.00 $3,294.20  $3,204.20
{InGround Mount)

Game Time - Captains Chair (InGround $2,443.00 9.00 $2,223.13  $2,223.13
Mount)

Game Time - Elliptical (InGround $4,246.00 9.00 $3,863.86  $3,863.86
Mount)

Game Time - Chest Press - ADA (In- $4,545.00 9.00 $4,13595  $4,135.95
Ground Mount)

Game Time - Hand Cycle (Accessible) $3,864.00 9.00 $3,516.24 $3.516.24
- In-Grd Mount

Game Time - Cardio Walker (Inground $3,815.00 9.00 $3.471.65 $3,471.65
M)

Game Time - Leg Extension (Inground $3,356.00 9.00 $3,053.96  $3,053.96
Mt)

S-Star Plus - Five Star Plus Playground $7,15000  $7,150.00
Installation Services ~ Fitness

Equipment -

Performed by a Certified Installer,
includes meeting and unloading
delivery truck, signed completion
Jorms, site walkthrough, 90 day site
revisit by installation foreman, and 3-
Year Labor Warranty!

USC Contract installation Raie 38% on
$28,499.00 = 310.829.62
guoted @ § 7,150.00

GT-Impax - Engineered Wood Fiber - $36.80 17.99 $30.18 $905.40
8" Compacted Depth -

- ADA Compliant - IPEMA Certified -

ASTM F1292 & F1951 Compliant

Page 1 of 3
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Saga Lake Park ~ Adult Fitness Trail Revised 9/7/2016
QUOTE
#76513

09/07/2016

i eeDic St S AR OSelingS
I INSTALL 5-5tar Plus - Installation of EWF - $400.00 $400.00
approx 732 sf (8 fimess stations along
trail)

D e Tesa; i

USC Comract installation Rate 50.59 sf
@ 732 sf = $431.88
querred (@ 8 400.00

8 stationy installed around existing walking paih. SubTotal: $35,670.49
Estimated Freight: $2,066.72
Access pathways by others. Total Amount: $37,737.21

Permit running by evener Permit fees waved by Ciry,

This quote was prepared by Gina Wilson, Vice President / Senior Project Manager.
For questions or to order please call - 800-432-0162 ext. 101 gipawf@igametime.com

All pricing in accordance with U.S, Communities Contract #110179,
All terms in the U.S. Communities Contract take precedence over terms shown below,

For more information on the U.S. Communities contract please visit www.nscommunitics ore/pametime

Permits are not Included In cost, untess specifically lsted in priclng. If permits are required Signed/Sealed drawings are usually needed and
are also not included unless specifically listed i Ericmg. Any costs for muncipal permits, paid by installer, will be charged back to the owner.
Adding permits to any job will increase the length of completion, expect total time to be 90-120 days, after receipt of order (this is not due to
manufacturing but rather the permit process at the muncipality level). It is expected that the owmer will provide approved site plans of the area
for the permit office, and will help and assist in the securing of all required approvals before assembly of equipment can begin. Installer cannot

provide site plans. The permit process does not begin until the site plans are available. If additional not included permitting requirements are
needed during the process, those will be added and billed accordingly, i.e. soil density test, formed footers, efc,

Payment Terms: Governmental Purchase Order.

Purchases in excess of $1,000.00 to be supported by your written purchase order made out to GameTime.

Net 30 days subject 10 ngﬁ:'oval by GameTime Credit Manager. A completed Credit Application and Bank Reference Authorization, must be
received with the order. The decision on credit is the sole discretion of GameTime/PlayCore. A 1.5% per month finance charge will be imposed
on all past due accounts,

Multiple Invoices: invoices will be gencrated upon services rendered. When equipment ships it will be invoiced seperately from installation
and/or other services. Terms are Net 30 for each individual invoice,

This Quotation is subject to policies in the current GameTime Park and Playground Catalog and the following terms and conditions. Qur
quotation is based on shipment of ail items at onc time to a single destination, unless noted, and changes are subject 1o price adjustment,
Pricing: Firm for 60 days from date of quotation.

Shipment: F.O.B. factory, order shall ship within 45 days after GameTime's receipt and acceptance of your purchase order, color seleclions,
approved submittals, and receipt of payment,

Trtgc;s: State and local taxes will be added at time of invoicing, if not already included, unless a tax exempt centificate is provided at the time of
order entry.

Exclusions: Unless specifically discussed, this quotation excludes all sitework and landscaping; removal of existing equipment: acceptance of
equipment and off-loading: storage of goods prior to installation; security of equipment (on site and at night); equipment assembly and
installation; safety surfacing; borders; drainage; signed/sealed drawings; or permits.

Installation Terms: Shal! be by a Certified Installer. The installer is an indepedent installer and not parl of PlayCore, GameTime, nor Dominica
Recreation Products, If playground equipment, installer will be NPSI and Factory Trained and Centified. Unless otherwise noted, instaliation is
based on a standard installation consistent with GameTime installation sheets and in suitable soil. Customer shall be responsible for scheduling
and coordination with the installer. Site showld be level and allow for onrestricted access of tricks and mach inery. Customer shall also provide a
staging and construction area. Instafler not responsible for sod replacement or damage to access path and staging area. Customer shall be
responsible for unknown conditions such as buried utilities, tree stumps, rock, or any concealed materials or conditions that may result in
additional labor or material costs. Customer will be billed hourly or per job directly by the installer for any additional costs that were not
previously included.

Page 2 of 3
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Saga Lake Park ~ Adult Fitness Trail Revised 9/7/2016

QUOTE
#76513

09/07/2016

ORDER INFORMATION

Bill To: __ Ship To:

Contact: Contact:

Address: Address:

Address: I . Address:

City, Siate, Zip: City, State, Zip:

Tel: Fax: Tel: Fax:
SALES TAX EXEMPTION CERTIFICATE #:

(PLEASE PROVIDE A COPY OF CERTIFICATE)

Acceptance of quotntion:

Accepted By (printed): P.O. No:

Signature: Date:

Title: = Phone: e
E-Mail: Purchasc Amount: 537,737.2 1
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Attachment "B": Contractor Proposal {Page 13 of 25)

Assisted Step Trainer

Exhibit "A":

Resolution #16-54 (Page 37 of 57)




Exhibit "A": Resolution #16-54 (Page 38 of 57)
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Exhibit "A": Resolution #16-54 (Page 40 of 57)
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Exhibit "A": Resolution #16-54 (Page 42 of 57)
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Exhibit "A": Resolution #16-54 (Page 44 of 57)
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Exhibit "A": Resolution #16-54 (Page 45 of 57)
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Exhibit "A": Resolution #16-54 (Page 46 of 57)
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Exhibit "A": Resolution #16-54 (Page 47 of 57)
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Exhibit "A": Resolution #16-54 (Page 49 of 57)
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Outdoor Fitness Equipment
Installation Agreement

GameTime Contract Agreement




Exhibit "A": Resolution #16-54 (Page 51 of 57)

TOWN OF CUTLER BAY
OUTDOOR FITNESS EQUIPMENT
INSTALLATION AGREEMENT

This Agreement (the “Agreement”) is dated as of the day of 2016, by and
between the Town of Cutler Bay (the “Town™) and GameTime Playground Equipment ¢/o Dominica

Recreation Products, Inc. (the “Contractor”), located at PO Box 520700 Longwood, Florida 32752-
0700.

1. The Work. The scope of the work (the “Work™) is generally described as the installation of
outdoor fitness equipment at Blue Heron Park and Saga Lake Park in Cutler Bay, Florida.

A Such work shall be in accordance with:

i.  The terms, conditions and requirements described in Request for Proposal No.
269-2010-183/Contract #110179.09 (the “RFP”) issued by County of
Mecklenburg, North Carolina, which is incorporated by reference herein, and

ii.  The prices and provisions of the Contractor’s proposal (the “Proposal”) dated
June 24, 2016, in response to the RFP issued by County of Mecklenburg, NC,
attached as Exhibit “A” and incorporated herein, and.

iii.  The Contractor’s proposal (the “Proposal”) to the Town of Cutler Bay, dated
September 7, 2016, to the Town, attached as Exhibit “B” and incorporated
herein.

iv.  In the event of any conflict of terms, conditions or other provisions between the
Contractor’s proposal to the Town and either of the other two documents above,
the terms, conditions or other provisions of the Contractor’s proposal to the
Town shall prevail.

B. Contract Time. Work shall commence within three (3) Hays after notice to proceed is

provided by Town to Contractor, and,all Work and requirements of this A greement shall ec\_‘
. be completed within sixty days ays thereafter, ayg: 11,1 -
with 35 day Yeadyd®entractor shall supply an(?imﬂle 3{?Vork shall mﬁgénalflﬁbgkr%?atgg%fs,et%%]l'g?lent order
apparatus, transportation, services, means, methods and incidentals necessary for
completion of the Work.

D. Contractor shall be accountable for the safe and proper installation of the outdoor fitness

equipment and related improvements in accordance with this Agreement.

E. Contractor shall ensure removal of all equipment, tools and apparatus and any debris

upon delivery of the Work to the Town.

F. Contractor shall perform all Work in the best and most workmanlike manner. Special
care shall be taken in placing and removing material or equipment to avoid unnecessary
injury to either persons or to property.

The “Work™ shall be installed as reflected in the Site Plan.

Contractor shall provide Town a written warranty for the Work and all equipment
incorporated therein, that reflect the same Warranty Provisions as outlined in the
Request for Proposal No. 269-2010-183/Contract #110179.09 (the “RFP”) issued by
County of Mecklenburg, North Carolina (Contract Exhibit F — Warranty Specifications)
after Town’s acceptance of the Work.

T o

Town of Cutler Bay
Outdoor Fitness Equipment Installation Agreement
Page 1 of 7



Exhibit "A": Resolution #16-54 (Page 52 of 57)

Compensation. Town agrees to pay Contractor as compensation for all materials,
equipment and services provided hereunder the lump sum amount of Seventy-Five
Thousand, Four Hundred Seventy-Four and 42/100 Dollars ($75,474.42) which shall be

payable within thirty (30) days of Town’s acceptance of the Work and receipt of the
warranty.

Required Documentation Before Commencing Work. The Contractor shall provide to the
Town proof of authorization to transact business in Florida, evidence of compliance with
all license requirements for the Work and evidence of all insurance required prior to
commencing any Work hereunder. Failure to timely return this executed Agreement and
evidence of required licensure and insurance shall result in cancellation of this Agreement,
at Town’s option.

Liquidated Damages. Unless otherwise excused by the Town in writing, in the event that
the Contractor fails to meet the time specified herein for completion of the Work, the
Contractor shall pay to the Town one hundred dollars ($100.00) per day for each and every
unexcused calendar day of delay beyond the required completion date, until completion of
the Work. Any sums due and payable hereunder by the Contractor shall be payable not as
a penalty, but as liquidated damages representing an estimate at or before the time of this
Agreement. The Town shall be entitled but not required to withhold from any amounts due

otherwise to Contractor an amount then believed by the Town to be adequate to "recov@

liquidated damages applicable to unexcused delays. All limitations of time set forth herein
are of the essence.

Insurance. Contractor shall secure and maintain throughout the duration of this
Agreement insurance of such types and in such amounts as specified below, naming the
Town as a named insured, underwritten by a firm qualified to do business in the State of
Florida. Each certificate of insurance shall include a (30) thirty-day advance notice of
cancellation provision in favor of the Town. All subcontractors must provide Town
evidence of compliance with all insurance requirements herein, including without
limitation, the required certificates, before commencing any Work.

A Commercial general liability coverage with limits of liability of not less than
$1,000,000 per occurrence combined single limit for Bodily Injury Liability and
Property Damage Liability and general aggregate in the amount of $1,000,000. This
liability insurance shall also include completed operations and product liability
coverages and eliminate the exclusion with respect to property under the care,
custody and control of Contractor.

B. Workers Compensation insurance as required by law.
C. Business automobile liability with minimum limits of $1,000,000 per person, per

occurrence, combined single limit for bodily injury liability and property damage

Town of Cutler Bay
Outdoor Fitness Equipment Installation Agreement
Page 2 of 7



Exhibit "A": Resolution #16-54 (Page 53 of 57)

liability each. Coverage must be afforded on a form no more restrictive than the
latest edition of the business automobile liability policy, without restrictive
endorsements and must include owned vehicles, hired and non-owned vehicles and
employers’ non-ownership.

Clean-Up. Immediately following completion of the Work, Contractor shall remove any
debris related to the Work from Town premises, using its own labor, material and tools.
Town premises shall be left in the same or better condition as provided to Contractor. Prior
to commencement of the Work, Contractor shall provide Town the name and location of
the facility that will be used for debris placement. The Contractor shall provide the Town
with copies of receipts for debris placement from the disposal facility.

The Work shall be performed in such a manner as to provide a minimum of inconvenience
to the residents and workers in the area. The area where Work occurs shall be cleaned
daily to the satisfaction of the Town.

Hours. Work shall be performed only between the hours of 7:30 A.M. and 6:00 P.M.,
Monday through Saturday. Any Work to be performed outside of these days and hours
must be approved in advance, in writing, by the Town Manager.

INDEMNIFICATION. CONTRACTOR HEREBY AGREES TO INDEMNIFY,
DEFEND AND HOLD HARMLESS TOWN, AND TOWN’S OFFICERS AND
EMPLOYEES FROM ALL LIABILITIES, DAMAGES, LOSSES AND COSTS
(INCLUDING, BUT NOT LIMITED TO, REASONABLE ATTORNEY’S FEES AT
ANY LEVEL) ON ACCOUNT OF OR RELATING TO THE WORK, AND ANY ACTS
OR FAILURES TO ACT BY THE CONTRACTOR OR ANY SUBCONTRACTOR
RELATED THERETO.. THE PROVISIONS OF THIS INDEMNIFICATION ARE
SOLELY FOR THE BENEFIT OF THE TOWN AND NOT INTENDED TO CREATE
OR GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER
PERSON OR ENTITY.

Termination.

A. This Agreement may be terminated by Town upon five (5) calendar days’ written
notice to the Contractor for: (i) breach of any material term or condition of this
Agreement; (ii) for failure to perform the Work in a diligent, efficient, workmanlike,
skillful, careful manner and in accordance with the provisions hereof; or (iii) in the
event the Contractor is adjudged bankrupt or has made an assignment for the benefit
of creditors. In such event, Town shall provide a description of the nature of the
default in writing to Contractor, and if Contractor has not fully cured such default
within the aforesaid five (5) day period, the Town shall have the right to terminate
this Agreement by written notice to Contractor, Without limitation of any other
remedy for damages or otherwise that may also be available, in such event Town may
make good all Work, may use all equipment left remaining at no cost to Town, and
may take such action as may be necessary in the circumstances to resolve any public

Town of Cutler Bay
Outdoor Fitness Equipment Installation Agreement
Page 3 of 7
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11.

12.

13.

14,

Exhibit "A": Resolution #16-54 (Page 54 of 57)

safety or welfare issues with no liability or consequences therefore. Town shall have
no liability for services provided or goods ordered or any other expenses incurred by
Contractor subsequent to notice to Contractor of termination. If, after such
termination, it is determined that the Contractor was not in default or sufficient cause
for termination did not exist, the rights and obligations of the parties shall be the same
as if the termination had been issued for the convenience of Town, as described
below.

B. This Agreement may be terminated by the Town for convenience upon five (5)
calendar days’ written notice to the Contractor. In the event of such a termination, the
Confractor shall incur no further obligations in connection with the Project and shall,
to the extent possible, terminate any outstanding Subcontractor obligations.

The Contractor shall be compensated for all services performed up to the date of
termination to the satisfaction of the Town.

Assignment and Subcontractors. Contractor shall not sell, assign, transfer or convey this
Agreement, in whole or in part, without the prior written consent of the Town Manager. Any
such assignment without prior approval shall be void ab initio. All subcontractors shall be
approved in advance by Town before providing any of the Work. The subcontractors listed
below (“Approved Subcontractors™) are approved by Town, subject to the insurance
requirements of Article 5. The Contractor agrees and represents that the Approved
Subcontractors possess the requisite skills to perform the Work and that the Work shall be
executed in a good and workmanlike manner, free from defects, and that all materials shall
be new and approved by or acceptable to Town.

Applicable Law. CONTRACTOR SHALL BE SOLELY RESPONSIBLE FOR
COMPLIANCE WITH ALL FEDERAL, STATE AND LOCAL LAWS REGARDING
THE WORK REQUIRED HEREUNDER.

Entire Agreement. This Agreement together with exhibits and incorporated documents
constitutes the final and entire agreement between the Contractor and Town and contains
all of the terms and conditions agreed upon. No other agreements, oral or otherwise,
regarding this Agreement or the Work shall be deemed to exist or to bind either party,
unless same be in writing, dated subsequent to the date hereto, and duly executed by the
party to be charged. In the event of any conflict in terms and provisions between this
Agreement and the exhibits, the terms of those documents shall govern in the order of
priority as set forth herein.

Location of Claims. This Agreement and all actions hereunder shall in all respects be
governed by and interpreted and enforced pursuant to the laws of the State of Florida. Any
suit arising out of this Agreement shall be brought in Miami-Dade County, Florida.

Expenses and Delay. THE TOWN SHALL HAVE NO LIABILITY TO THE
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CONTRACTOR FOR ANY DAMAGES INCURRED BY THE CONTRACTOR
FOR DELAY OR INTERRUPTION OF THE WORK. THE CONTRACTOR'S
SOLE AND EXCLUSIVE REMEDY FOR ANY SUCH DELAY, IF ANY, SHALL
BE AN EXTENSION OF THE TIME REQUIRED OR ALLOWED TO COMPLETE
THE WORK. In order to obtain an extension of time, the Contractor shall request same
of the Town in writing within 24 hours of any delay or interruption of the Work. In the
event performance is delayed such that Town does not receive reimbursement due to
Contractor’s failure to meet requirements, Contractor shall be liable, responsible for, and
in all respects, obligated to pay Town for any grant funding Town does not receive. This
obligation regarding grant funding is cumulative and in addition to any liquidated damages
due to Town.

Severability. Should any provision, paragraph, sentence, word, or phrase contained in this
Agreement be determined by a court of competent jurisdiction to be invalid, illegal, or
otherwise unenforceable under the laws of the State of Florida, such provision, paragraph,
sentence, word, or phrase shall be deemed modified to the extent necessary in order to
conform with such laws, and the remainder shall remain unmodified and in full force and
effect.

Waiver of Jury Trial and Venue. = The Town and Contractor knowingly, irrevocably,
voluntarily and intentionally waive any right either may have to a trial by jury in State and
or Federal court proceedings in respect to any action, proceeding, lawsuit or counterclaim
based upon this Agreement or arising out of, under, or in connection with the Work, or any
course of conduct, course of dealing, statements or actions or inactions of any party.

Attomneys' Fees. If either the Town or Contractor is required to enforce the terms of this
Agreement by court proceedings or otherwise, whether or not formal legal action is
required, the prevailing party shall be entitled to recover from the other party all such costs
and expenses, including, but not limited to, court costs, and reasonable attorneys' fees.

Public Records Law. Contractor acknowledges that the public shall have access, at all
reasonable times, to certain documents and information pertaining to Town contracts,
pursuant to the provisions of Chapter 119, Florida Statutes. Contractor agrees to maintain
public records in Contractor’s possession or control in connection with Contractor’s
performance under this Agreement and to provide the public with access to public records
in accordance with the record maintenance, production and cost requirements set forth in
Chapter 119, Florida Statutes, or as otherwise required by law. Contractor shall ensure that
public records that are exempt or confidential from public records disclosure requirements
are not disclosed except as authorized by law.

Unless otherwise provided by law, any and all reports, surveys, and other data and
documents provided or created in connection with this Agreement are and shall remain the
property of Town.
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Pursuant to Section 119.0701(2)(a), Florida Statutes, IF THE BIDDER/CONTRACTOR
HAS QUESTIONS REGARDING THE APPLICATION OF CHAPTER 119, FLORIDA

STATUTES, TO THE BIDDER/CONTRACTOR’S DUTY TO PROVIDE PUBLIC

RECORDS RELATING TO THIS CONTRACT, CONTACT THE CUSTODIAN OF
PUBLIC RECORDS.

Custodian of Records:  Jacqueline Wilson, Town Clerk
Mailing address: Town of Cutler Bay
10720 Caribbean Boulevard, Suite 105
Cutler Bay, Florida 33189

In the event of termination of this Agreement by either party, any reports, photographs,
surveys and other data and documents and public records prepared by, or in the possession
or control of, Contractor, whether finished or unfinished, shall become the property of
Town and shall be delivered by Contractor to the Town Manager, at no cost to the Town,
within seven (7) days of termination of this Agreement. All such records stored
electronically by Contractor shall be delivered to the Town in a format that is compatible
with the Town’s information technology systems. Upon termination of this Agreement,
Contractor shall destroy any duplicate public records that are exempt or confidential and
exempt from public records disclosure. Any compensation due to Contractor shall be
withheld until all documents are received as provided herein. Contractor’s failure or refusal
to comply with the provisions of this section shall result in the immediate termination of
this Agreement by the Town.

Notices. Any notice hereunder shall be provided via certified mail or hand delivery to the
following:

FOR CONTRACTOR:

GameTime

¢/o Dominica Recreation Products, Inc.
PO Box 520700

Longwood, Florida 32752-0700

FOR TOWN:

Town of Cutler Bay

Rafael G. Casals, Town Manager
10720 Caribbean Boulevard, Suite 105
Cutler Bay, Florida 33189

WITH COPY TO:  Weiss Serota Helfiman Cole & Bierman, P.L.,
2525 Ponce de Leon Boulevard, Suite 700
Miami, Florida 33134
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THE CONTRACTOR’S SIGNATURE BELOW INDICATES CONTRACTOR HAS READ,
UNDERSTANDS, AND ACCEPTS ALL PROVISIONS CONTAINED HEREIN, INCLUDING

THE EXHIBITS AND THAT THE CONTRACTOR HAS THE REQUISITE AUTHORITY TO
SIGN THIS CONTRACT.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement on the
respective dates under each signature.

ATTEST: TOWN OF CUTLER BAY
JM\ By: FQS-‘PMQ M
Town Clerk Town Manager

A day of Yecerer~ 2016.

APPROVED AS TO FORM AND SUFFICIENCY:

By: %/f;{/’-: Town Resolution #: 16-54

Town Attorney

WITNESS CONTRACTOR

GameTime c¢/o0 Dominica Recreation
Products, Inc.

By By

(Signa &
Ro inica/ Pres/drp
(Print Name and Title of signatory above)

Qﬂd”?ﬁ:ﬂﬂw 9thday of __December , 2016

Print Name: O\MM Qpb\(\é@\(\ (Corporate Seal)

Corporate Seal not at this location. This is

office of registered agent, and not the Corp
office

Print Name:

STATE OF FLORIDA
COUNTY OF Mt A

Sworn to and Subscribed before me this 9t+hday of Decemher , 2016,

; zf MY COMMISSION # FFQ03423
N; EXPIRES: Merch 31, 2017

My Commission Expires: £ "% IOELLEN GREEN
&

00 Qg T ASIA~

Not ublic \\
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